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THE UNITED STATES SUPREME 
COURT: 1950-51* 


Joun P. Franxt 


Those who won our independence by revolution were not 
cowards. They did not fear political change. They did 
not exalt order at the cost of liberty. 


—BranveIs, J.f 


HERE ARE MANY FANCIFUL WAYS of suggesting the accomplish- 

ment of the impossible, as making bricks without straw, or put- 

ting on Hamlet without the melancholy Dane, or making an 
omelet without any eggs. 

The trouble with those phrases is their familiarity; they have become 
clichés. And so anyone interested in the expansion of the English language 
may note with pleasure that at the October 1950 term of the Supreme 
Court, that body gave us another handy phrase to add to this growing 
lexicon. It had a Civil Liberties term of Court—without any Liberty. 

Hyperbole? Perhaps there was one egg in that omelet, a little straw for 
the bricks. The Prince may at least have been the off-stage noises in the 
legendary performance. So with Liberty at mid-Century: she was only an 
off-stage rumble, not a character dominating the scene. 

In 1950-51, civil rights cases were by far the most important on the 


* This article is the fifth in an annual series. While the general structure of the article has 
been the same throughout the five year period, experience has led to some modifications of its 
purposes, and these may now be said to be three: (a) to present a concise summary of the most 
interesting of the cases; (b) to comment briefly on their apparent general social significance; 
and (c) to make some record of factors observed concerning the institutional function of the 
Court. Shot through each purpose is that sense of personal relief which an author gets from 
expressing his own views as to the proper decision of the cases. The preceding articles are, 
1946 Term, 15 Univ. Chi. L. Rev. 1 (1947); 1947 Term, 16 Univ. Chi. L. Rev. 1 (1948); 1948 
Term, 17 Univ. Chi. L. Rev. 1 (1949); 1949 Term, 18 Univ. Chi. L. Rev. 1 (1950). They will be 
cited by the date of the Term, as 1946 Term article. 

t Associate Professor of Law, Yale University. 


{ Whitney v. California, 274 U.S. 357, 377 (1927). 
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docket. Quantitatively it was a small term, with only 88 cases decided by 
opinion, fewer than in any year for a century.’ But if the measure be 
significance of the cases decided, it was a substantial term, with more 
broadly meaningful decisions than in many years. 


I. Hicu Spots oF THE YEAR 

The civil rights cases were most, but not all, of the major business of 
the term. Within ten days of the decision in Schwegmann Bros. v. Calvert 
Distillers Corp., invalidating provisions in state “fair trade” acts binding 
non-signing dealers to the terms of price-fixing contracts between pro- 
ducers and other distributors, so-called “fair trade” prices began to col- 
lapse ;? where the Supreme Court had pointed toward lower prices, Macy’s 
and Gimbel’s quickly went. “Color TV” should be a reality before the end 
of the next term of Court under a decision upholding a Federal Communi- 
cations Commission order, a matter of more general interest than legal 
significance.? The practice of seizing industrial plants in emergencies will 
be materially affected by the first contemporary decision concerning the 
cost of such seizures to the government.‘ 

The civil rights cases were: The Blau cases,’ precluding questions of 
Communist affiliation before grand juries on the ground of self-incrimina- 
tion (although by the slightest misstep, the witness may waive this right); 
Feiner ». New York,’ the first holding in Supreme Court history ever to 
permit the punishing of a public speaker for the astonishing reason that 
one member of the audience was annoyed into threats of violence by what 
the speaker said; and Collins ». Hardyman* which so narrowly construed 
one section of the Civil Rights Act of 1871 as to eliminate it. These were 
but the curtain raisers for three outstanding holdings: Joint Anti-Fascist 
Refugee Committee ». McGrath,’ holding that the Attorney General must 
make at least some tiny revelation of why he puts organizations on his 
subversive list; the Bailey v. Richardson’® and Garner v. Board of Public 
Works of Los Angeles™ cases respectively, upheld the national loyalty pro- 

* The method of counting cases is described in part V infra. 

2341 U.S. 384 (1951). 

3 Radio Corp. of America v. United States, 341 U.S. 412 (1951). (As of October 1951, it 
was apparent that war shortages would delay this development.) 

4 United States v. Pewee Coal Co., 341 U.S. 114 (1951). 


5 Blau (Patricia) v. United States, 340 U.S. 159 (1950); Blau (Irving) v. United States, 
340 U.S. 332 (1951). 


* But cf. Rogers v. United States, 340 U.S. 367 (1951). 9 341 U.S. 123 (1951). 
7 340 U.S. 315 (1951). © 341 U.S. 918 (1951). 
§ 341 U.S. 651 (1951). ™ 341 U.S. 716 (1951). 
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gram, and a loyalty oath in Los Angeles; and Dennis v. United States,” the 
most important “free speech” decision since Holmes and Brandeis began 
their apparently fruitless task of finding meaning in the First Amendment. 


II. REGULATION OF LABOR AND BUSINESS 
LABOR 


By 1951, the Taft-Hartley Act* had been in operation long enough to 
have carried a full load of problems to the Supreme Court, and almost 
every important labor case of the year arose from that Act. To this there 
was one exception, for the most important labor case of the year seemed, 
at a glance, neither important nor a labor case; but the consequences of 
United States ». Pewee Coal Co."* may well outweigh any of the other deci- 
sions of the year. 

In the Pewee case, the Court for the first time since the post-World War 
I era took a serious look at some of the economic consequences of plant 
seizures by the government in periods of emergency. The device of govern- 
ment intervention in labor disputes by “seizure” became familiar to the 
point of routine in World War II,"5 and almost every case has consisted of 
a completely nominal government “taking” followed by establishment of 
government-set labor conditions.* Actual management has usually re- 
mained exactly where it was before. While in rare instances the “seizure” 
has been for some purpose other than that of achieving satisfactory labor 
relations,’’ the seizure sanction has been primarily a device for govern- 
ment settlement of labor disputes. 
When the government “seizes” (and the quotes will be abandoned here- 


‘2 Dennis v. United States, 341 U.S. 494 (1951). 


*3 Labor-Management Relations Act of 1947, 61 Stat. 136 (1947), 29 U.S.C.A. § 141 (Supp., 
1950). 


4341 U.S. 114 (1951). 


*s The general problem of the source and nature of the Government’s power to take private 
property in wartime and the extent of its liability for such takings is discussed in: Expropria- 
tion of Property for National Defense, Lands Div., Dep’t Justice (1940), particularly pp. 84- 
94; Marcus, The Taking and Destruction of Property Under a Defense and War Program, 
27 Corn. L.Q. 317 (1942); American Economic Mobilization, 55 Harv. L. Rev. 427, 506 (1942); 
Executive Commandeering of Strike-Bound Plants, 51 Yale L.J. 282, 289-90 (1941). 


**T was extensively involved in plant seizure cases during World War II. In the second 
Montgomery Ward seizure, the taking by the War Department was a real military operation, 
involving an actual possession run with stop-watch precision. But in another taking of the 
same period, only one government employee ever came within a hundred miles of the seized 
property. 


"7 See, e.g., the episode involved in Lord Mfg. Co. v. United States, 84 F. Supp. 748 (Ct. CL. 
1950) cert. denied 339 U.S. 956 (1950), a seizure for excess profit-taking. 
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after) a plant, it is exercising the eminent domain power" and is subject 
to Fifth Amendment requirements that it make just compensation.’ 
Hence one of the most troublesome problems of seizure is, How shall the 
government be charged for what it has taken? What is just compensation 
for the temporary taking of a plant, the alteration of some detail of its 
labor relations’ and the eventual return of it? 

Two general observations suggest the underlying problems: 

1. A decision as to the means of calculating just compensation may 
enormously affect labor relations: if the compensation is high enough to 
be attractive to the employer, he will be in no hurry to comply with gov- 
ernment “suggestions” as to his labor policy, and the government may 
pay heavily for the privilege of settling the labor dispute. If the compensa- 
tion is unattractive to the employer, the government will have a tre- 
mendously strong hand with which to compel his acquiescence in its pro- 
posals. 

2. One possible method of calculating just compensation would be 
simple quitclaim. The taking would be recognized as nominal, and the 
government would “release” the property on condition that the owner 
release the government from all claims. Profits and losses for the period of 
seizure would be the owner’s since, except for the change in his labor policy, 
usually on a point fairly minor in the whole profit and loss structure, he 
was unaffected by the seizure. This quitclaim device is obviously not the 
only way out of the financial situation created by seizure, but it is the only 
one which gives the owner neither a premium nor a penalty for having 
been seized. It is the device which, by informal negotiation rather than by 
court decision, has actually been used for the past ten years. 

The Pewee case swept the quitclaim system into discard. 

There was a considerable range of possible solutions which the Court 
might have chosen. It might conceivably, though either of these possi- 
bilities is unlikely, have held that the taking for this purpose is non-com- 
pensable;”* or it might have held it not a “taking” at all, but a form of 

*®§ The government has argued that the President possesses this power as an aspect of the 
war power even without authorizing legislation: ‘“There is an executive power to take property 


in time of emergency. (This is] a power in the nature of eminent domain.” Brief for the United 
States at 33, United States v. Montgomery Ward & Co., 150 F. 2d 369 (C.A. 7th, 1945). 


‘9 Applications of the compensation requirement as to war-time takings in other areas are 
Russian Volunteer Fleet v. United States, 282 U.S. 481 (1931); Int’l Paper Co. v. United 
States, 282 U.S. 399 (1931); and see dicta in United States v. Cohen Grocery Co., 255 U.S. 81, 
88 (1921), as developed in United States v. McFarland, 15 F. 2d 823, 826 (C.A. 4th, 1926). 


» Cf. United States v. Pacific R.R., 120 U.S. 227 (1887), holding the government not liable 
for destruction of bridges in actual combat, and quoting a veto message of President Grant as 
to the non-compensability of property ‘‘temporarily occupied, or even actually destroyed” in 
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“regulation.”””* It might have held that the seizure is a taking, but that the 
control is so nominal as to put no liability on the government.” Or it 
might have required “just and fair’ compensation, but calculated it as the 
actual operating return.’ It did none of these things. 

The Pewee Coal Co. was one of the concerns whose property was taken 
and operated by the government in the course of the 1943 coal strike. The 
lower court found a $2,241 operating loss attributable to the government’s 
operation, and gave judgment for that amount to Pewee.” All nine Jus- 
tices agreed that this was a “taking” for Fifth Amendment purposes, but 
they split widely on compensation. Justice Black, for three other Justices, 
enunciated the following land-mark propositions in the course of affirming 
the judgment: 

Like any private person or corporation, the United States normally is entitled to the 
profits from, and must bear the losses of, business operations which it conducts. .. . 
Where losses resulting from operation of property taken must be borne by the Govern- 
ment, it makes no difference that the losses are caused in whole or in part by compliance 
with administrative regulations requiring additional wages to be paid. ... What- 
ever might have been Pewee’s losses had it been left free to exercise its own business 
judgment, the crucial fact is that the Government chose to intervene by taking 
possession and operating control. By doing so, it became the proprietor and, in the ab- 
sence of contrary arrangements, was entitled to the benefits and subject to the losses 
which that status involves.’s 


Justice Reed, concurring, argued that the government should be liable 
only for such losses, in these war-time labor takings, as would result from 


major emergencies. In similar vein, see In the Matter of a Petition of Right, [1915] 3 K.B. 649, 
but for modification of this view and acceptance of the principle of compensation, see Att’y 
Gen. v. DeKeyser’s Royal Hotel, [1920] A.C. 508. 


** Cf. Morrisdale Coal Co. v. United States, 259 U.S. 188 (1922) and Pennsylvania Coal 
Co. v. Mahon, 260 U.S. 393 (1923). Regulation of the labor conditions which is an object of 
a taking might have been analogized to rent control, Block v. Hirch, 256 U.S. 135, 156 

1921). 

* This is the soundest of the alternatives listed, and is based on direct holdings in Marion & 
Rye Valley Ry. Co. v. United States, 270 U.S. 280 (1926); Nevada-California-Oregon Ry. v. 
United States, 65 Ct. Cl. 75 (1928). Those cases held that nominal control was non-compensa- 
ble, and might have been brought to bear here, as Justice Burton argued in dissent. 


*3 A possible analogy is United States v. Sponenbarger, 308 U.S. 256 (1939), in which the 
Court held that a person flooded in a government contrived spillway area resulting from its 
Mississippi levee program could claim no compensation; for if there had been no levees, he 
would have been flooded anyway. So here: if there had been no taking, the strike losses would 
usually far outrun the operating losses. 

** This sum represents the expenditure made in compliance with a War Labor Board di- 
rective. Pewee also originally sued for operating losses of $36,128 which were not the product 
of government action. This was denied it, and Pewee did not cross appeal. 


** United States v. Pewee Coal Co., 341 U.S. 117, 118 (1951) (emphasis added). 








170° THE UNIVERSITY OF CHICAGO LAW REVIEW [Vol. 19 


the government’s own act, in this case the enforcement of a War Labor 
Board order; but that it should not be saddled with the operating losses of 
businesses which were independently operating at long-term losses, such as 
“certain railroads, coal mines, or television broadcasting stations.’ The 
dissenters, in a brief opinion by Justice Burton, held that Pewee was not 
harmed at all by the government’s acts, and in effect affirmed a faith in the 
quitclaim system. 

The vital passages of the majority opinion are those tucked in phrases 
italicized above: “‘The United States normally is entitled to the profits 
from” and “was entitled to the benefits”’ of a taking. In this case, true, the 
government takes a loss; but normally these emergency war-time takings 
occur in inflationary periods in which concerns can scarcely avoid making 
money; and while the government may occasionally take a loss, as on a 
hopeless railroad, it will usually gain considerably. For an extreme ex- 
ample, if the government had seized General Motors in 1945, it would 
have had a claim on the 188 millions in profits made by that concern that 
year. Not all of that profit would have gone to the government, even under 
the majority view; for under it, the government will have to pay fair com- 
pensation for its takings, and “the Government’s profit and loss experi- 
ence may well be one factor involved in computing reasonable compensa- 
tion for a temporary taking.’”*’ But the government will get some of it. 

If this four-man view becomes that of a stable majority, the govern- 
ment has gained enormous new power to compel settlements on its own 
terms. A prosperous business will be unable to afford the drain on its 
profits where the government is “entitled to the benefits” of a taking. The 
position of unions is correspondingly improved; for the new control over 
employers is not balanced by any new control over labor. Under the old 
system, if labor were to threaten a strike in an emergency, the employer 
could be essentially indifferent to the results of government intervention 
by seizure. Under the new system, the employer should go far to avoid 
that result. 

The Court’s other major labor problems of the year turned on its be- 
wildered attempts to find its way through the incoherencies of the Taft- 
Hartley Act. As to two of those problems, the most rational solution is 
that Congress had nothing in mind at all; but since courts are not allowed 


* Tbid., at 119. 


*7 Leading temporary taking cases are United States v. General Motors Corp., 323 U.S. 
373 (1945); United States v. Petty Motor Co., 327 U.S. 372 (1946); Kimball Laundry Co. v. 
United States, 338 U.S. 1 (1949). 


aac ? 
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to throw in the sponge, they were compelled to construct some path 
through the maze. 

Brave, at least, was the solution to the 8(b)(4)(A) problem.** That sec- 
tion makes it an unfair labor practice for any union to engage in concerted 
activities of which “an object” is to force “any employer or other per- 
son . . . to cease doing business with any other person.” The one point on 
which the Court unanimously agreed was that these words did not mean 
what they said, for otherwise substantially all concerted activities would 
have been made illegal. That is to say, the object of picketing normally is 
to keep non-striking workers, or customers or suppliers or others, from 
doing business with an employer, in which case its object is to cause “an 
employer . . . to cease doing business” with another person. 

The legislative history shows that this language was not meant to go 
as far as it appears to, but instead was intended to eliminate “secondary 
boycotts” only. The rub here“is that the legislators appear to have been 
against secondary boycotts without having any clear idea of what they 
were.”? 

The problem came to a head in the building industry, over which the 
Board took jurisdiction for the first time after the passage of the Taft- 
Hartley Act.*° Normally, building is a process of contracting and sub- 
contracting, and most of the work goes to the nineteen building trades 
unions of the AFL with their two million members. But occasionally a 
prime contractor may let one small part of a job to a non-union sub- 
contractor, and the unions may then refuse to work further on the build- 
ing. In a group of such cases, the Court, Justice Burton speaking for the 
majority, held that such strikes are secondary boycotts, and illegal under 
this section. 

More was never made to hang on less. The Court is apparently agreed 
that if two crafts, one unionized and the other not, are employed by one 
contractor, the unionized wing may legitimately strike against work with 
their non-union brethren; but if the same crafts do the identical work on 
the same job, but under different subcontractors, there may be no strike. 

* 61 Stat. 141 (1947), 29 U.S.C.A. § 158(b)(4)(A) (Supp., 1950). The cases are NLRB v. 
Denver Building & Construction Trades Council, 341 U.S. 675 (1951); Int’! Bro. Elec. Workers 


v. NLRB, 341 U.S. 694 (1951); Local 74 v. NLRB, 341 U.S. 707 (1951); and NLRB v. Int’] 
Rice Milling Co., 341 U.S. 665 (1951). 


*» See NLRB v. Int’] Rice Milling Co., 341 U.S. 665, 673, 674 (1951). 


3% The discussion following is influenced by The Impact of the Taft-Hartley Act on the 
Building and Construction Industry, 60 Yale L.J. 673 (1951), from which the facts of this 
paragraph are taken. 
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Justice Douglas, dissenting, would have given quite a different interpreta- 
tion to the concept of secondary boycott. As he commonsensically said: 
“All the union asked was that union men not be compelled to work along- 
side non-union men on the same job.”’* This is so palpably different from 
the traditional objection to the secondary boycott—the objection to at- 
tacks on an employer on “‘a front remote from the immediate dispute” *— 
that Douglas thought the Act did not reach it. 

The decision may materially alter relations in the building industry, 
and greatly weaken the unions there. “With employers numerous, em- 
ployment of short duration, and individual craft units small on any one 
project, unions have traditionally been forced to rely on the cooperation of 
all workers on a job in order to bring pressure on any particular em- 
ployer.’’** In these cases the strike should be regarded realistically as 
against the prime contractor who brought the subcontractor onto the job, 
not against the independent subcontractor; and to dispose of the matter 
as Justice Burton does with the phrase, “[t/he business relationship be- 
tween independent contractors is too well established in the law to be 
overridden without clear language doing so’’** overlooks the fact that the 
language used by Congress is so totally inapposite that Justice Burton is 
forced entirely to judicial legislation to make any sense of the provision. 
If judicial legerdemain can turn a seeming prohibition of strikes generally 
into a limitation on “secondary boycotts’’ only, it ought to be able to 
accomplish the next step of giving a rational definition of “secondary 
boycott.” 

The solution of the secondary boycott problem is brave at least in the 
sense that it takes firm hold of the problem and does something with it. 
The same cannot be said for the (more difficult) question of the scope of 
judicial review under the Taft-Hartley Act. The disposition of this ques- 
tion can be described only as a meditative contemplation of a hard ques- 
tion, followed by sweeping the whole troublesome matter out of sight. 

The Wagner Act had been read to say that Board orders were to be 
enforced by the Courts of Appeal if supported by “substantial evidence.” 
There has been considerable uncertainty as to what this standard actually 
was, but whatever it was, Congress was dissatisfied with it because it, in 
Congressional opinion, unduly limited judicial review. After considering a 
variety of possibilities, Congress finally wrote into the Taft-Hartley Acta 

3" NLRB v. Denver Building & Construction Trades Council, 341 U.S. 675, 692 (1951). 

3% Douds v. Metropolitan Federation, 75 F. Supp. 672, 677 (S.D. N.Y., 1948). 

33 Impact of the Taft-Hartley Act, etc., note 30 supra, at 688. 

34 NLRB v. Denver Building & Construction Trades Council, 341 U.S. 675, 690 (1951). 
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provision that Board orders should be enforced “‘if supported by substan- 
tial evidence on the record considered as a whole.’’* 

A Court of Appeals, puzzled as to its duties under the old language, 
might well be more puzzled under the new. Exactly what is it supposed to 
do now that it had not done before? The government contended that the 
new language made no difference, that this was simply a new way of stat- 
ing the former practice. But this does injustice to the urgency with which 
Congress made the change. In an objective and thoughtful opinion, Jus- 
tice Frankfurter did the best that could be done with this phrase which, 
by itself, is almost meaningless. He reproved Congress lightly for failing to 
speak “with that clarity of purpose which Congress supposedly furnishes 
courts in order to enable them to enforce its true will,” but he concluded: 
“Tt is fair to say that in all this Congress expressed a mood. . . . As legisla- 
tion that mood must be respected, even though it can only serve as a 
standard for judgment and not as a body of rigid rules assuring sameness 
of application.” * 

And what is the new mood? The courts shall no longer, if they did so 
before, look only to whether there is some evidence to support a Board 
order in the record. Instead they should consider the whole record, and 
make some weighing of the contrary evidence before approving the order. 
Yet courts are not to hear the matter de novo; they should pay due defer- 
ence to Board expertise. This, says the Court, is concededly imprecise; but 
it can not be made more definite. “To find the change so elusive that it can 
not be precisely defined does not mean that it may be ignored.” In the 
last analysis, the Courts of Appeal hereafter should assure “that the 
Board keeps within reasonable grounds.”’?? 

Surely this is a fair attempt to do the best that can be done with the 
insoluble. Congress, says the Court, wants judges to be a little stricter 
with the Labor Board. This is imprecise, perhaps necessarily so; but judges 
must nonetheless now be a little stricter. But the Court did not stop there. 
Instead, having found complete uncertainty as to the real meaning of the 
“mood,” it washed its hands of the problem and declined to give any 
decision on concrete facts. 

Thus in Universal Camera Corp. ». NLRB,** it remanded to the Court of 

3861 Stat. 148 (1947), 29 U.S.C.A. § 160(e) (Supp. .» 1947). The relevant cases and com- 


mentators are reviewed in Jaffe, Judicial Review: ‘‘Substantial Evidence on the Whole 
Record,” 64 Harv. L. Rev. 1233 (1951). 


%* Universal Camera Corp. v. NLRB, 340 U.S. 474, 483, 487 (1951). 
37 Tbid., at 490. All this is fully analyzed op. cit. supra note 35. 
# 340 U.S. 474, 497 (1951). 
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Appeals “to grant or deny enforcement as it thinks the principles ex- 
pressed in this opinion dictate.” In the companion case of NLRB v. Pitts- 
burgh S. S. Co.,3* it made this policy of withdrawal much clearer. There it 
held that the Sixth Circuit had caught the new mood, and fairly attempted 
to apply it in refusing enforcement of a Board order. It continued: “Were 
we called upon to pass on the Board’s conclusions in the first instance . . . 
we might well support the Board’s conclusions.”*° The Court thereupon 
announced that it would not grant certiorari in Labor Board cases merely 
because “‘on a conscientious consideration of the entire record, a Court of 
Appeals under the new dispensation finds the Board’s order unsubstanti- 
ated.”’* 

What this means as a practical matter is that at the very point when 
some certainty might be introduced into the new language by Supreme 
Court interpretation in a few different fact situations, the Court will not 
give that certainty. This in turn means that the so-called anti-labor cir- 
cuits, notably the Fifth and to a lesser extent the Sixth, are to be under no 
effective supervision. Only last year, the Court most pointedly rebuked 
the Fifth Circuit for flagrantly substituting its views of the facts for those 
of the Labor Board.* Justice Frankfurter then dissented. As the discern- 
ing Professor Jaffe points out, though making a different point: “His view 
in that respect [i.e. in respect to last year’s cases] appears now to have 
prevailed.’ 

Last of the major labor cases is the group invalidating the Wisconsin 
Public Utility Strike Law on the ground that it conflicts with the Taft- 
Hartley Act.** The Wisconsin Act regulates public utility strikes in detail. 
A year ago, the Court in Jni’l Union, UAW ». O’Brien* held that the 
federal labor act occupies the field of its jurisdiction as to strikes: “None 
of these sections can be read as permitting concurrent state regulation of 
peaceful strikes for higher wages.” It follows a fortiori that the Wiscon- 
sin law is invalid unless the O’Brien case is to be reconsidered, and the 
Chief Justice for the majority so held. Justice Frankfurter’s extraordinar- 

39 340 U.S. 498 (1951). 

# Tbid., at soz. 

# Thid., at 503. 

# NLRB v. Mexia Textile Mills, Inc., 339 U.S. 563 (1950); NLRB v. Pool Mfg. Co., 339 
U.S. 577 (1950); both commented upon in connection with this point in 1949 Term article, 4-5. 

43 Jaffe, op. cit. supra note 31, at 1249. 

44 The principal case is Bus Employees v. Wisconsin Board, 340 U.S. 383 (1951). 

4 339 U.S. 454 (1950), discussed in 1949 Term article, 5-6. 

# 3390 U.S. 454, 457 (1950). 
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ily attenuated dissent argues that since Congress set up a system, under 
the Taft-Hartley Act, for handling major strike emergencies of a national 
character in industries of any sort, it is somehow “impl|{ied] that states 
retain the power to protect the public interest” as to utilities.*7 To para- 
phrase in response a comment by that same dissenting Justice in another 
situation: ““The short answer to the suggestion [that Congressional estab- 
lishment of a national policy for emergencies means that it meant the 
states to be able to deal with utility strikes] is that it is a strange way of 
saying it.’ 
MONOPOLY AND FREE ENTERPRISE 


The Schwegmamn case created a sensation. For a time at least it “rolled 
back” a greater volume of consumer-good prices than all the regulations 
of the Office of Price Stabilization put together; and while, as a bit of 
statutory construction, the case was, to put it sedately, novel, no very 
objective criticism can fairly be expected from any commentator whose 
principal class association is as a member of the high-price-ridden con- 
suming public. For the first time in many years, an agency of government 
had done something effective for the poor purchaser, though the period of 
relief may be short. 

The issue was the interpretation of the Miller-Tydings Act, which ex- 
empted from the Sherman Act “contracts or agreements prescribing mini- 
mum prices for the resale”** of goods where such agreements are lawful 
under state law. Forty-five states now have such so-called “fair trade” 
laws which permit a manufacturer to set a minimum price for the resale of 
his goods by retailers. Without the Miller-Tydings Act, and the support- 
ing state legislation, such resale price maintenance agreements would be 
illegal under the Sherman Act. 

* There is no argument as to whether the Miller-Tydings Act legalizes 
actual agreements between manufacturers and their distributors. But 
most of the state laws go further, and make binding on all the retailers of 
the state minimum prices set in an agreement which may have been made 
between the manufacturer and only one retailer in the state. In other 
words, the state laws permit minimum price fixing by the manufacturer 
not only as to signers of an agreement, but also as to mon-signers. The issue 


47 Bus Employees v. Wisconsin Board, 340 U.S. 383, 407 (1951). 


# Adamson v. California, 332 U.S. 46, 63 (1947). Other labor cases were NLRB v. Gullett 
Gin Co., 340 U.S. 361 (1951) on the relation of unemployment compensation to back pay 
awards; and NLRB v. Highland Park Mfg. Co., 341 U.S. 322 (1951) on non-Communist 
oaths by labor federations. 


# 50 Stat. 693 (1937), 15 U.S.C.A. § 1 (1951). 
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is whether such state laws are in conflict with the Sherman Act as to the 
non-signers. 

On the face of the Act, resale price maintenance should be unenforce- 
able as against non-signers. All that is exempted from the Sherman Act in 
terms are “contracts and agreements”’ fixing resale prices, and by defini- 
tion, the non-signers have no agreements. But the legislative history 
handicaps this happy literalism. When the Miller-Tydings Act was passed, 
forty-two states had fair trade laws obligatory as to non-signers on their 
books. These laws necessarily then only applied to trade so local that the 
Sherman Act did not reach it, but Sen. Tydings said that the object of his 
bill was “to back up those acts.’’** Rep. Dirksen, a member of the Confer- 
ence Committee, specifically referred to the treatment of non-signers un- 
der state acts and said that the object of the federal legislation was to put 
“the stamp of approval upon price maintenance transactions under State 
acts.” The House Committee report on an early stage of the Act specifi- 
cally referred to the non-signer provisions of the state laws as part of what 
it intended to legitimate. 

Justice Douglas’ majority opinion freed the Act of the incubus of this 
legislative history by emphasizing that most of the legislative history was 
on forms of the bill which did not pass, and that the form of the bill which 
did pass (as a rider on a tax bill) had slightly different wording than the 
earlier bills, an argument weakened by the fact that the language changes 
had no perceptible relation to the minimum price clauses here in issue. 
Once separated from the legislative history, the words were construed 
simply as applying only to signers. 

The case was decided on May 21st. On May 28th, Macy’s, New York 
department store, a perennial non-signer, cut prices 6% on 5,978 items, 
and the rush was on.* Gimbel’s met the challenge, and soon prices were 
tumbling in every major department store in New York. Klein on the 
Square joined the fight with an enormous reduction in the price of Bulova 
watches. 

These effects must not be exaggerated. A report of the Committee on 
the Economic Report says: 


s° All legislative history quoted here is taken from the opinions. 


s* Particularly intriguing is the concurring opinion of Justices Jackson and Minton which 
fundamentally attacks the use of fragmentary and sometimes obscure bits of legislative history 
in statutory interpretation. 


%* N.Y. Times, p. 1, col. 3 (May 29, 1951). For weeks thereafter the price war remained 
front page news. 
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An investigation indicates that substantial price cutting on fair-traded goods 
occurred in only 8 out of the 123 cities surveyed. The principal price cutting was on 
electrical household goods, cosmetics, and drug sundries. By the end of July the price 
war had almost abated. 

There seems to be little likelihood in the immediate future that the court decision 
will result in widespread price decreases. Many retailers seem to have taken ad- 
vantage of the fair trade decisions to stimulate sales and reduce temporarily embarrass- 
ing inventories. . . . This decision may later create problems for many retailers and 
manufacturers should inventories again become excessive and consumer demand sharp- 
ly decline.s 

But this is only to say that the decision is no substitute for an inflation 
control program. It may still be of considerable consequence, as the De- 
partment of Justice has indicated an intent to prosecute manufacturers 
who refuse to sell to non-signers. 

The principal other trade regulation statutory interpretation case, in 
which the Court analyzed legislative history with an enthusiasm for its 
details which belied the disbelief some of them were to express in that 
source in the Schwegmann case, is Standard Oil Co. ». FTC.54 

The issue was whether good faith in meeting price competition is an 
absolute defense to a charge of price discrimination under Section 2 of the 
Clayton Act as amended by the Robinson-Patman Act. Standard un- 
questionably was giving four large Detroit gas jobbers more favorable 
prices than their competitors received, favors not justified by any factors 
peculiar to the cost or quantity of the particular sales. The four jobbers 
either retailed the gas themselves or sold it to customer stations in a 
fashion clearly prejudicial to those dealers not receiving the favored price. 
So much was conceded on all sides. , 

Prior to the Robinson-Patman Act, discriminatory price cuts to meet 
competition were permitted under the Clayton Act. The Robinson-Pat- 
man Act amended this Clayton Act provision to provide that a showing of 
price discrimination made a “prima facie case” of conduct which would 
have the proscribed effect, namely to “substantially lessen competition,”’ 
but that a seller might “rebut” this prima facie case by showing that the 
lower price was “in good faith to meet an equally low price of a competi- 
tor.” In other words, only that price discrimination which “lessens com- 
petition” is illegal, and a seller may rebut the prima facie case of illegality 


53 Sen. Rep. No. 644, 82d Cong. rst Sess. 13 (1951). 


54 340 U.S. 231 (1951). See Price Discrimination in Gasoline Marketing: The Detroit Job- 
bers Case, 19 Univ. Chi. L. Rev. 58 (1951). 


53 49 Stat. 1526 (1936), 15 U.S.C.A. § 15(b) (1951). 
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which actual discrimination makes by showing that the discrimination was 
intended to meet existing competition.” 

The exact question then becomes the effect of rebutting a prima facie 
case. The majority, through Justice Burton, held that the rebuttal of a 
prima facie case amounts to a complete defense, so that the law in this 
respect is left exactly as it was before the Robinson-Patman Act was 
passed. The minority, in a tightly reasoned and fully documented opinion 
by Justice Reed, contended that while proof was not overwhelming, it was 
unlikely that Congress had made the change without meaning to make a 
difference; and therefore the FTC was free to find, as it did here, that even 
though the price discriminations were for the purpose of meeting competi- 
tion, they still had the illegal effect of lessening competition. 

There is no basis for speculation on practical economic effects of the 
decision. The most likely effect is that it will very slightly increase the ex- 
pansion of those large enterprises which are able to play suppliers off 
against each other.s’ 

But the decision is of consequence only if one assumes that the trade 


regulatory laws are of consequence in economic life, and this in turn de- 


pends on the remedies that attach to those laws. To declare conduct wrong 
is one thing, to do something about it quite something else again. In recent 


years, the Supreme Court has been moderately “‘tough” on substantive 
trade regulation law, but “soft” on remedies.** So it was again this year. 

The big remedy case was Timken Roller Bearing Co. v. United States.” 
A majority of the Court found that American Timken had conspired with 
British and French Timken, respectively, to eliminate world competition. 
After dealing with the difficult questions of the merits, the Court reached 
the remedy. Justices Black, Douglas, and Minton believed that the solu- 


* This subject is comprehensively considered in Rowe, Price Discrimination, Competition, 
and Confusion, 60 Yale L. J. 929 (1951), drawn heavily upon here. See also Adelman, Integra- 
tion and the Antitrust Policy, 63 Harv. L. Rev. 27, 60-74 (1949). 


5? Mr. Thomas Austern finds that the decision ‘‘contributed only new uncertainties.” The 
decision permits discriminatory prices only to meet competition, yet ‘‘[i]f one seller inquires 
too intimately into the pricing operations of another, the shadow of the Sherman Act may 
soon enshroud both of them.” Again, ‘‘if the Indiana opinion means what it appears to say, 
and a lower competitive price may be met only if the seller is assured that it is not in violation 
of the Act, some doubt may exist as to whether the defense which that decision recognizes is 
not somewhat hollow.”’ Austern, Inconsistencies in the Law, 1951 CCH Antitrust Symposium, 
158, 166-68 (1951). 

In Rowe, op. cit. supra note 52, the belief is stated that the Court would not, as it did, have 
“sought to accomplish fundamental change” unless it was prepared to stand on what it had 
done, and continues: “Packing the substantive meeting competition defense with pitfalls for 
the seller would clearly rob the decision of significance.” It develops the theories on which the 
defense may become of real value to sellers. 


s* A theme developed briefly in 1947 Term article, 10 et seq. 59 341 U.S. 593 (1951). 
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tion was to require American Timken to divest itself of its interests in the 
British and French companies: “[T]he most effective way to suppress 
further Sherman Act violations is to end the intercorporate relationship 
which has been the core of the conspiracy.’ 

But on this point the views, not of Justice Black who delivered the 
opinion of the Court, but of the concurring Justice Reed prevailed. Justice 
Reed chose the occasion to release some general strictures, which will 
have the most far reaching consequences, against the remedy of divesti- 
ture. He spoke of it as a “harsh remedy,” and one “‘not to be used indis- 
criminately.” It should not be used where “other effective remedies, less 
harsh, are available.” What then is the preferred remedy? “The injunction 
is a far stronger sanction against further violation than the Sherman Act 
alone,” a conclusion evidenced by the “paucity of cases dealing with con- 
tempt of Sherman Act injunctions.” The injunction “leaves power in the 
court to enforce divestiture, if the injunction alone fails. Prompt and full 
complicance with the decree should be anticipated.” 

This general attitude, which will dominate the lower courts hereafter, 
probably spells an end to frequent attempts to use the divestiture remedy 
in any case except that of major monopolies. This is an important develop- 
ment, for, with criminal sanctions too small to be consequential, a corpora- 
tion can commit almost any practices (short of complete monopolization) 
with confidence that the most it can suffer is to be told by injunction to 
stop. Is not such a command too little and too late to make any differ- 
ence to Timken? 

In the related field of patents, two gadget cases attracted a dispropor- 
tionate amount of attention. In one, the issue was the validity of a patent 
on a cashier’s counter rack used by A. & P. grocery stores to move gro- 
ceries from the end of a counter to a position in front of the cashier.®* The 
device consists of a three-sided frame without top or bottom, kept on the 
counter by guides. When in position at the end of the counter, it permits 
the customer to unload his groceries into the frame which can then be 
pulled forward in front of the cashier for checking. That the device is 
useful is not doubted; that it ranks with the invention of, say, the tele- 
graph, no one believes. 

* Thid., at 600. § Thid., at 601-605. 

* See, e.g., the famous Hartford-Empire memorandum, including the passage: “I . . . do 
not see much danger of having any of these deals upset. . . . If they are upset, I still believe 
that by that time, we will be in a better position even with such dissolution than we would 


be otherwise; and I see no danger whatsoever of any criminal liability. . . .” Hartford-Empire 
Co. v. United States, 323 U.S. 386, 437, 438 (1945). 


*) Atlantic & Pacific Tea Co. v. Supermarket Equipment Corp., 340 U.S. 147 (1950). 
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The Court recognized that the rack is a good idea, “but scores of pro- 
gressive ideas in business are not patentable,” and neither is this one. 
Justice Douglas, concurring, seized the opportunity to spank the Patent 
Office for issuing ridiculous patents: “‘The patent involved in the present 
case belongs to this list of incredible patents which the Patent Office has 
spawned. The fact that a patent as flimsy and as spurious as this one has 
to be brought all the way to this Court to be declared invalid dramatically 
illustrates how far our patent system frequently departs from the con- 
stitutional standards which are supposed to govern.’ 

Later in the term the Court disposed of an even sillier patent by revers- 
ing without opinion a Seventh Circuit decision which had upheld a patent 
on a most deceptive toy pig. The pig, which perched in most unlikely 
fashion on the edge of a child’s breakfast bowl, its tail buried in cereal, 
could be given each alternate spoonful of cereal (“‘See, Junior, piggy takes 
a spoonful, too”), which it then deposited through its tail back in the 
bowl.* 

These reversals, and particularly the Douglas concurrence, called forth 
the wrath of the patent bar faithful. Several writers took the position that 
gadget patents were affirmatively desirable and that the standard of in- 
vention should not be set so high as to preclude them. An historical argu- 
ment was advanced that as of 1787, gadget patents were the norm, the 
convenient oddities in Thomas Jefferson’s bedroom at Monticello being 
pointed to as examples.” That the Patent Office would continue to go its 
Supreme Court-ignoring, gadget-granting way was hinted in a Journal of 
the Patent Office Society article: “What effect this admonition will have 
on the Patent Office remains to be seen.” 


4 Thid., at 153, 158. 


6s Trager v. Crest Specialty, 184 F. 2d 577 (1950), rev’d without opinion, 341 U.S. 912 
1951). The article of the alleged infringer was slightly different—his toy was a puppy instead 
of a pig. 

6 As it is put by Gregg, Some New Patent Cases, 3 Stan. L. Rev. 601, 607 (1951), the A. & 
P. ‘‘case had, for friends of the patent system, somewhat the effect and shock of a cold shower 
after the warm and relaxing bath” of decisions of the year before. Examples of the historical 
argument are Siggers, Comments on Great Atlantic & Pacific Tea Co., 33 J. Pat. Off. Soc. 83 
(1951), giving Jefferson’s bed as an example of a sound patent; Holbrook, Science v. Gadgets, 
33 J. Pat. Off. Soc. 87 (1951). 


7 Brodoer, Gadget Patents, 33 J. Pat. Off. Soc. 102, 103 (1951). For several pages support- 
ing the conclusion that ‘‘the Patent Office takes virtually every possible attitude about their 
consistent rebukes from the courts except one: nowhere does one find evidence of a resolution 
to conform to the statutes as interpreted by the judiciary. The attitude, rather, is that the 
courts, and particularly the Supreme Court, are The Enemy, to be thwarted by every in- 
genuity of which the Office is capable,” see 1938 Term article, 19-24. 
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OTHER PROBLEMS OF BUSINESS 
a) Color TV 


The color TV case,“ though of no particular legal difficulty or signifi- 
cance, was of major public concern because of the great interest in every- 
thing respecting television. At issue was the validity of an order of the 
Federal Communications Commission setting standards for the transmis- 
sion of color television. The Commission had selected the CBS system, and 
rejected the RCA system. Since all conceded the Commission’s power to 
make orders on this subject, the only serious question was whether the 
particular order was arbitrary and capricious. 

Enormous briefs (225 pages for RCA, 150 for the government and 
CBS) discussed the technicalities of the order and the details of the sys- 
tem, their flicker, brightness, color fidelity, picture texture, and suscepti- 
bility to interference. But the mass of details only made more obvious the 
difficulty of the issues before the FCC, and the impossibility of terming 
their resolution capricious. Hence Justice Black, in an opinion unanimous 
but for Justice Frankfurter, in a few words upheld the Commission. 

The principal effect of the decision is to give a go-ahead signal to CBS- 
type color, which in turn requires the viewer to buy an adjusting device. 
Two small boys in New Jersey immediately announced that they had 


made one for less than a dollar. By summer’s end, industry opposition to 
the CBS system appeared to be declining, as beginning experimental 
broadcasts had been made. Attention turned to such wonders of the new 
medium as the lady who had been pictured eight times a day holding an 
apple during the experimental process.” 


b) Transportation 

A miscellany of cases have very little in common except that they all 
involve transportation of goods. 

Five were cases of state or local regulation challenged under the com- 
merce or import-export clauses. Two opinions by Justice Clark represent 
conscientious efforts to make as explicit as possible the factors which limit 
and permit state controls. In Cities Service Gas Co. 2. Peerless Oil & Gas 


* Radio Corp. of America v. United States, 341 U.S. 412 (1951). See ‘Public Interest” 
and the Market in Color Television Regulation, 18 Univ. Chi. L. Rev. 802 (1951). 


‘Patty Painter, a twenty-two-year-old, five-foot-one-inch, ninety-five-pound, hazel- 
eyed, ash-blond young woman whose complexion is pure cream and whose lips are a bright 
ruby red, is one of the unsung pioneers of C.B.S. color television. To Miss Painter has fallen 
the historic task of just standing or sitting around—eight hours a day for the past five years— 
in front of C.B.S. experimental color cameras. . . .” New Yorker, p. 20 (Aug. 11, 1951). 
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Co. the issue was the power of the state to set prices on gas produced 
within its borders and sold interstate. The validity of such state price 
regulation, said Clark, depends on three tests: “that the regulation not 
discriminate against or place an embargo on interstate commerce, that it 
safeguard an obvious state interest, and that the local interest at stake 
outweigh whatever national interest there might be in the prevention of 
state restrictions.” He then squarely faced each of these questions on the 
facts of this case, deciding each in favor of the state. 

Of particular significance in the Cities Service case was the emphasis on 
the non-discriminatory nature of the price regulation, and the restatement 
of the 1949 decision of H. P. Hood & Sons, Inc. v. Du Mond” solely in 
terms of discrimination. The weight attached to this factor by Justice 
Clark was more fully developed in Dean Milk Co. v. Madison,” in which 
his opinion for the Court held invalid a Madison, Wisconsin milk inspec- 
tion ordinance which in effect barred all Illinois milk, as well as some Wis- 
consin milk, from the Madison market. His technique of stating the issue 
gave great clarity to the problem: “Our issue then is whether the dis- 
crimination inherent in the Madison ordinance can be justified in view of 
the character of the local interests and the available methods of protecting 
them.’”’* He then explained that adequate and non-discriminatory al- 
ternatives were available. 

Unfortunately for both common sense and clarity, Justice Clark wrote 
only the dissenting opinions in the other two major negative implication 
cases. One of them, Spector Motor Service, Inc. v. O’Connor"s case, is none- 
theless a classic example of a different point of view. That weary litiga- 
tion, challenging 1935-1940 Connecticut corporation taxes, finally was 
decided after a judicial journey which had taken it to the United States 
Supreme Court twice and the Connecticut Supreme Court of Errors once. 

Spector is a Missouri corporation engaged in interstate trucking. Con- 
necticut attempted to apply to it the state’s general corporation tax, 
figured on the basis of net income as traced to that portion of the business 
done in the state. Justice Burton for the Supreme Court held the tax in- 
valid. He made no objection to the amount of the tax or its method of com- 
putation. Rather the tax was invalid for one reason’alone: the Connecticut 

7 340 U.S. 179 (1950). ™ Thid., at 186-87. 


™ 336 U.S. 525 (1949). In Cities Service, the Court said, ‘The vice in the regulation in- 
validated by Hood was solely that it denied facilities to a company in interstate commerce on 
the articulated ground that such facilities would divert milk supplies needed by local consum- 
ers; in other words, the regulation discriminated against interstate commerce.” 340 U.S. 179, 
188 (1950). 


73 340 U.S. 349 (1951). 4 Thid., at 354. 78 340 U.S. 602 (1951). 
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Supreme Court had described the tax as one “on the corporation’s fran- 
chise for the privilege of carrying on exclusively interstate transportation 
in the state.” 

It did not matter that the tax was non-discriminatory, applying equally 
to local corporations doing local business. It did not matter that the iden- 
tical amount of tax could have been collected, concededly, from the same 
company, as compensation for use of the highways, or in lieu of a property 
tax, or as a tax for inspection, or sales, or use.”’ The vital factor was the 
label placed on the tax by the state: “Even though the financial burden on 
interstate commerce might be the same, the question whether a state may 
validly make interstate commerce pay its way depends first of all upon the 
constitutional channel through which it attempts to do so.””® 

The decision deserves whole-hearted applause for its clarity and candor, 
and not in satirical or grudging vein. Until now, critics of the decisions in 
this branch of taxation had been confused as to whether the validity of 
state taxes of this general sort did depend solely on the form of words with 
which they were described by the state, or, in the alternative, whether 
there was some functional principle of policy involved.’® But this decision 
indubitably cuts through substance to form. It is now, for the first time, 
completely clear that the whole problem is simply a matter of words, and 
no state need make Connecticut’s mistake again. Indeed, Connecticut has 
already changed the wording of its act, leaving the rate and the incidence 
exactly as they were before.** 

But, as Justice Clark pointed out in dissent for Justices Black and 
Douglas as well, it is an expensive lesson in draftsmanship: “It has taken 


% 135 Conn. 37, 56, 61 A. 2d 89, 98 (1948). 
77 These are the alternatives enumerated in the opinion. 
78 Spector Motor Service, Inc. v. O’Connor, 340 U.S. 602, 608 (1951). 


1” The confusion among students of the subject on this point was precipitated anew by 
Freeman v. Hewit, 329 U.S. 249 (1946) and Int’l Harvester Co. v. Evatt, 329 U.S. 416 (1947), 
in which conflicting results appeared to be reached at the same term of court because of di- 
vergent wording but similar incidence in the two tax statutes involved. This puzzlement is 
reflected, e.g., in Dunham, Gross Receipts Taxes on Interstate Transactions, 47 Col. L. Rev. 
211, 226 (1947) where he comments on the Freeman case: ‘‘If the quoted language meant mere- 
ly to indicate one of the phrases forbidden to state tax draftsmen, it reduces constitutional 
principle to a formulary riddle; if advanced as a sincere attempt at judicial statement of the 
constitutional principle, it merely reinstates an ancient stumbling block and foresakes both 
goals of good terminology: utility and clear purpose.” 

*¢ Connecticut met words with words. It added to the tax provision involved the following: 
The tax ‘‘shall be paid by such corporations or associations for the benefit and protection of the 
government and laws of this state, it being the purpose of this section to require the payment 
of a tax by all corporations or associations carrying on or doing business in this state, but not 
organized under the laws of this state, as an additional recompense for protection of the activi- 
ties in this state of such corporations or associations.” Conn. Pub. Act. No. 350 (1951). 
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eight years and eight courts to bring this battered litigation to an end. 
The taxes involved go back thirteen years. It is therefore no answer to 
Connecticut and some thirty other states who have similar tax measures 
that they can now collect the same revenues by enacting laws more 
felicitously drafted. Because of its failure to use the right tag, Connecticut 
cannot collect from Spector for the years 1937 to date, and it and other 
states may well have past collections taken away and turned into taxpayer 
bonanzas by suits for refund which come within the respective statutes of 
limitations.””** 

Other cases of casual interest in transportation are Alabama Great 
Southern R. Co. v. United States,** a cogent opinion by Justice Minton re- 
viewing the factors which the ICC must take into consideration in setting 
differentials between rail and barge rates; Panhandle Eastern Pipe Line 
Co.v. Michigan Public Service Comm’n,** upholding the power of Michigan 
to regulate interstate gas sales to industrial users; and United Staies 0. 
Champlin Refining Co.,** which is so ungainly a disposition of a precedent 
as to deserve further comment on its technique alone. In an earlier case 
involving the same company,** the Court had held that the company was 
required to file reports under Section 19a of the Interstate Commerce 
Act.®* Justices Reed, Frankfurter, Douglas, and Burton had then dis- 
sented. In the instant case, the issue was whether the same company could 
be required to file further reports under Section 20 of the Act,*’ and rate 
schedules under Section 6.** All three of these sections purport to cover 
“every common carrier subject to the provisions of this chapter.” That 
phrase is defined in Section 1 of the Act to include “all pipe line com- 
panies.”’** In other words, the coverage clause is identical for the section 
earlier interpreted, and for the two sections now interpreted. In logic, all 
should stand or fall together. 

Justice Clark for the Court achieved the remarkable result of affirming 
that Section 19, previously held applicable, was still applicable; that 
Section 20, now in issue, was applicable; and that Section 6, now in issue, 
was not applicable. He conceded that “the literal terms of the statute lend 


« Spector Motor Service, Inc. v. O’Connor, 340 U.S. 602, 614 (1951). 
8 340 U.S. 216 (1951). 

3 341 U.S. 329 (1951). 

84 341 U.S. 290 (1951). 

8s Champlin Refining Co. v. United States, 329 U.S. 29 (1946). 

8 37 Stat. 701 (1913), 49 U.S.C.A. § 19a (1951). 

57 24 Stat. 386 (1887), 49 U.S.C.A. § 1 (1929). 

*§ 24 Stat. 380 (1887), 49 U.S.C.A. § 6 (1929). 

§ 24 Stat. 379 (1887), 49 U.S.C.A. § 1 (1929). 
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some weight” to the view that the three should be interpreted consistent- 
ly; but “at the same time, we find it hard to conclude, despite the general- 
ity of the statutory terms used,”®* that Congress meant to make Section 6 
applicable to the same pipe lines to which the other sections were ap- 
plicable. The four Justices who had dissented in the earlier case concurred 
with Justice Clark—on the more logical ground that the earlier case should 
be overruled. Justice Black dissented. 

Two handsomely turned admiralty cases complete the transportation 
collection. In Standard Oil Co. of New Jersey v. United States," the issue 
was the interpretation of a war risk insurance clause of ancient English 
lineage. Justice Black for the Court declined to follow the English deci- 
sions automatically (“our practice is no more than to accord respect to 
established doctrines of English maritime law’’), and approved applica- 
tion of American proximate cause principles. In the more significant 
Warren v. United States,®? Justice Douglas for the Court wrote that a sea- 
man negligently injured while disporting himself on shore leave was none- 
theless entitled to maintenance and cure unless his negligence was so gross 
as to amount to wilful misbehavior. The case seems an inevitable exten- 
sion of the leading modern case on injuries in service of the ship, A gudlar v. 
Standard Oil Co. of New Jersey.*4 
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III. Crvit Ricuts 


a) Speech or Politics 

In this space a year ago, I advanced a cyclical theory of American civil 
liberties history. That theory was that civil liberties history parallels eco- 
nomic history, but with a peculiar belatedness. Every twenty or thirty 
years, we experience an economic Depression, and every twenty to thirty 
years we also experience a civil liberties Repression. The Repressions fol- 
low about twenty years after the Depressions. The discussion concluded: 


Personnel changes in the late forties now reopen the question of whether we are 
about to abandon the course begun by the coalescence of Hughes and Roberts with 
Holmes, Brandeis, and Stone. It may well be that we are about to return to the 
doctrines of the twenties.% 


% United States v. Champlin Refining Co., 341 U.S. 290, 295, 297 (1951). 

% 340 U.S. 54 (1950). % Thid., at 59. 93 340 U.S. 523 (1951). 

94318 U.S. 724 (1943). Transportation cases not discussed in the text were Norton Co. v. 
Dep’t Revenue, 340 U.S. 534 (1951), invalidating an Illinois retailer’s occupation tax insofar 
as it applied to orders sent to, and filled from, an out-of-state manufacturer’s home office; and 
Canton R. Co. v. Rogan, 340 U.S. 511 (1951) holding valid under the Import-Export clause a 
Maryland gross receipts tax as applied to a railroad engaged in moving goods from trunk 
railroads to ships in foreign trade. 

% 1949 Term article, at 21. 
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At the October 1950 term, the Supreme Court recaptured and outdid 
the spirit of 1925. It decided Dennis v. United States,* a decision of the 
broadest social significance of many years. The decision affirmed the con- 
viction of 11 Communists. By mid-summer, 65 more were under indict- 
ment as part of the same conspiracy. By official Department of Justice 
estimate, the decision may result in 12,000 political prisoners within a 
short time.’ The catch will far outstrip any collection of political prison- 
ers in previous American history, and will doubtless far surpass any im- 
prisonments of that sort ever made by a democratic country.** The pro- 
found question, of course, is whether upon achievement of that dubious 
glory we shall still remain a democratic country. 

The issue was the validity of the Smith Act” as applied to the principal 
leaders of the Communist Party. The defendants were charged with con- 
spiring to organize that Party as a society to teach and advocate the over- 
throw of the government by force and violence, and themselves to have 
advocated and taught the duty of overthrowing the government. Overt 
acts other than teaching and advocacy are not alleged: the defendants 
would initiate a revolution ‘“‘as speedily as circumstances would permit,’’**° 
but that time is concededly not now. 

With eight Justices participating, there were five opinions. Two were 
dissents, by Justices Black and Douglas respectively. The main opinion 
was the Chief Justice’s, joined by Justices Reed, Burton, and Minton. 
Two were concurrences by Justices Frankfurter and Jackson, but con- 
currences in the judgment of affirmance only, and not in the Vinson 
opinion. 

In the interest of reasonable brevity, the two concurrences may be put 
aside in a few words. Certainly the most learned of all the opinions is that 
of Justice Frankfurter. It is approximately as long as all the other opinions 
put together, and is replete with allusions to a letter by Jefferson to Abigail 
Adams, the legislation of Virginia on the Alien and Sedition Acts as re- 

% 341 U.S. 404 (1951). 

97 **There is a program” to prosecute ‘‘roughly 12,000 members of the Communist Party.” 


Testimony of Acting Ass’t Att’y Gen., Hearings Before Subcommittee on Appropriations, 
H.R., 82d Cong. rst Sess. 336 (1951). 

** The number of persons indicted under the Alien and Sedition Acts was 15, and the 
number convicted under World War I sedition legislation was 900. Emerson, Essay on Free- 
dom, 11 Lawyers Guild Rev. 1, 4-5 (1951). If the ‘‘relocated” Japanese of World War II be 
counted as political rather than racial prisoners, then the country will probably not reach its 
former high since the Japanese numbered almost 100,000. There were, of cman, some distinc- 
tions between relocation and prison. 

9 54 Stat. 671 (1940), 18 U.S.C.A. § 11 (1950). 


1° From the charge of the trial judge, as quoted in Dennis v. United States, 341 U.S. 494, 
510 (1951). 
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ported in Tucker’s Blackstone (1803), The (London) Times, and every 
case ever decided on the subject at hand. This opinion is the very epitome 
of intellectual liberalism at its most ineffective. It is in two major parts, 
the first part setting forth at length that judges are powerless to stop 
Congresses from behaving this way; and the second regretting that this is 
so because: ‘Without open minds there can be no open society. And if 
society be not open the spirit of man is mutilated and becomes en- 
slaved.’”*** What it all comes to is that intellectual non-restraint has the 
Frankfurter intellectual sympathy, but not his vote. 

There is no such dull edge to the Jackson concurrence. He, too, doubts 
that the government will do the slightest good by its prosecutions of Com- 
munists. (“Communism will not go to jail with these Communists. No 
decision by this Court can forestall revolution whenever the existing gov- 
ernment fails to command the respect and loyalty of the people.”)'* But 
he has no doubts at all of the government’s power. The Holmes-Brandeis 
clear and present danger approach to freedom of speech Jackson thinks 
irrelevant to Communism because it antedates Communism as a nation- 
wide conspiracy; that approach is suitable only for “‘trivialities” such as 
“a hot-headed speech on a street corner,” a parade, a pamphlet distribu- 
tion, or something equally insignificant. The core of this offense is con- 
spiracy, and what one might do by himself (and hence ineffectively) he 
cannot necessarily do with others. The “clear and present danger’”’ test is 
totally irrelevant to a conspiracy charge. No overt act is needed because 
none is ever needed when conspiracy is the offense. The central proposi- 
tion seems to be that the government can punish amy conspiracy to do an 
act where the act itself would be punishable; and it is immaterial that the 
conspiracy may be political advocacy of an act which may never occur.’ 

The main opinion by the Chief Justice is less circumspect than Frank- 
furter’s, less cavalier than Jackson’s. It makes these central points: 


1°! Thid., at 556. 18 Thid., at 578. 


3 Mr. John Raeburn Green, distinguished St. Louis attorney, in a petition for rehearing for 
one of the defendants, says of the Jackson position: ‘‘The conspiracy proposal, no matter 
how much Mr. Justice Jackson himself would attempt to limit it, puts an end to enforcement 
of any of these freedoms, except for extraordinary cases of individual speech. Few, if any, of 
the numerous First Amendment cases with which this Court has dealt were cases of an indi- 
vidual speaking for any by himself alone, without prior consultation with anyone. In our 
modern world, scarcely anything is done without ‘conspiracy,’ that is, without a planning 
agreement, or understanding of two or more persons. ... With deference, it is suggested 
that this doctrine would make it possible for legislation to avoid the impact of the First Amend- 
ment, to destroy the free exercise of religion, freedom of the press, freedom of assembly, and 
(except in extraordinary cases where an individual speaks without consultation with anyone 
else) freedom of speech.” Separate Petition for Rehearing of John Gates at 21, 22, Dennis v. 
United States (1951). 
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(1) Congress unquestionably has power to suppress armed rebellion, and 
it likewise has the power to suppress preparation for such rebellion. ‘‘Ad- 
vocacy” of such a course is different from mere “discussion” of it, and 
Congress aimed here at advocacy rather than discussion. (2) Upon review 
of the cases, it is clear that the Holmes and Brandeis views in the leading 
cases of Gitlow v. New York*** and Whitney v. California’® are sound, those 
of the majority in those cases unsound.’® The Court, the Chief Justice 
implies, adheres to the “clear and present danger” test as those two Jus- 
tices formulated it. But that test does not require a probability of success 
of a revolution, or an instantaneous imminence. (3) Enlarging upon this 
latter point, the issue, as Judge Learned Hand below said, is “whether the 
gravity of the ‘evil,’ discounted by its improbability, justifies such inva- 
sion of free speech as is necessary to avoid the danger.” And “‘[wle are in 
accord with ... the trial court’s finding that the requisite danger ex- 
isted.”’**? This (4) is a question of law, for the court rather than the jury to 
decide. 

The dissenting opinions of Justices Black and Douglas are wholly dif- 
ferent from each other. Both agree that the Vinson opinion, though in 
form adhering to the Holmes formula, in fact departs from it. But Black 
suggests that he would, if necessary, advance a new test. In his view, the 
First Amendment, “‘at least as to speech in the realm of public matters’’ is 
an absolute. In that area, the “mere ‘reasonableness’ ’’ of a restraint on 
speech is no justification for it. Rather, the First Amendment deserves a 
“high preferred place . . . in a free society.’ 

This approach by Justice Black moves toward an absolute protection 
of political speech. It represents the intensely practical judgment that 
once judges can tailor that freedom to the demands of the moment, they 
reduce the Amendment to a high-sounding platitudinous admonition. 
Where freedom is involved, Black, unlike many liberals, is willing to em- 
brace an absolute. Certainly it is true that 160 years of experience with the 
Amendment interpreted as subject to qualifications has in fact left it of 
very little use at times of stress. 

The Douglas dissent is a conscientious attempt to apply the clear and 
present danger test as developed by Holmes and Brandeis in the Gitlow 

94 268 U.S. 652 (1925). 15 274 U.S. 357 (1927). 

r96** Although no case subsequent to Whitney and Gitlow has expressly overruled the ma- 
jority opinions in those, there is little doubt that subsequent opinions have inclined toward the 
Holmes-Brandeis rationale.” Dennis v. United States, 341 U.S. 494, 507 (1951). 

97 Thid., at sro. 

108 Thid., at 579-81. The parallel of the Black views to those of Meiklejohn, Free Speech 
(1948), is notable, and may account for Justice Frankfurter’s text and extended footnote s, 
summarizing and criticizing Meiklejohn’s stand. Ibid., at 524. 
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and Whitney cases. Unlike Black, Douglas concedes the power to limit 
speech, but believes that this is no occasion for it. What these defendants 
have done is to “teach” certain doctrines. “Not a single seditious act is 
charged in the indictment.” Speech itself can be limited, but only when 
the utterances are in circumstances in which the resort to reason is no 
antidote. Mere “advocacy” can never be lawless, except where it would be 
immediately acted upon. Yet these defendants, though part of a move- 
ment powerful elsewhere, are utterly innocuous here: “In America they 
are miserable merchants of unwanted ideas; their wares remain unsold. 
The fact that their ideas are abhorrent does not make them powerful.’””"” 
True, though small in number, the Communists might be so powerful by 
location in strategic areas that we must fear, and suppress them. “But the 
record is silent on these facts.” If we must rely on judicial notice (which 
we should not do for we should have facts before us), I believe “that the 
invisible army of petitioners is the best known, the most beset, and the 
least thriving of any fifth column in history. Only those held by fear or 
panic could think otherwise.” 


It remains to criticize the main opinions, and to calculate their conse- 
quences. 


Even the attempted objectivity of summary will not have disguised the 
sense that, to this reviewer, the Vinson opinion is a disaster in the history 
of democracy."° 

1. The issues at stake in this great controversy outweigh mere prece- 
dents, and our college of elders cannot be expected or desired to resolve 
them solely on the basis of what has gone before. But, as a footnote in the 
history of ideas, we should at least record that the Vinson opinion claims a 


+9 The quotations in this paragraph are from the Douglas dissent, ibid., at 581-92. 

11° This is certainly not the common view. It is shared by the St. Louis Post Dispatch, which, 
in an editorial of June 5, 1951, p. 2c, col. 2, described the majority opinions under the heading 
“Six Men Amend the Constitution”: ‘‘Never before has such a restriction been placed on the 
right to hold opinions and to express them in the United States of America.” And the New 
York Post, commenting upon the second Communist case begun after the Dennis decision, 
said, June 21, 1951, ‘“Does anyone seriously believe this republic is too weak to withstand the 
propaganda of the Communist? Does anyone seriously argue that the mere advocacy of Com- 
munist ideas carries the threat of ultimate democratic destruction? Only paranoiacs harbor 
those terrors. . . . It is easy to imitate the enemy. But in the long run we believe the citizens of 
this Republic—and free men everywhere—will come to revere Justices Black and Douglas and 
others like them who refused to join the stampede.” 

The American Civil Liberties Union, Civil Liberties v. The Smith Act (1951) (pamphlet), 
said: ‘‘The ACLU disagrees fundamentally with the Supreme Court’s 6-2 decision. The Union, 
as always, opposes this law because it infringes upon the rights of free speech guaranteed by 
the First Amendment and because it is dangerously unwise legislation. . .. The ACLU stands 
ready to help obtain an overruling of the June 4th decision. . . .” 





190 THE UNIVERSITY OF CHICAGO LAW REVIEW [Vol. 19 


lineage from Holmes and Brandeis which it does not have." The voice is 
Jacob’s voice, but the hands are the hands of Esau. 

But there is no real lack of candor here. The Chief Justice in the final 
analysis distinguishes Holmes and Brandeis: They “‘were concerned in 
Gitlow” with “‘a comparatively isolated event bearing little relation in 
their minds to any substantial threat to the safety of the community.” 
Hence, by implication I suppose, they may be forgiven a little hyperbole. 

The fact is that there is nothing in the current situation which Holmes 
and Brandeis do not seem to have contemplated. In Gitlow, Holmes would 
require “(a] present danger of an attempt to overthrow the government by 
force. . . . If in the long run the beliefs expressed in proletarian dictator- 
ship are destined to be accepted by the dominant forces of the community, 
the only meaning of free speech is that they should be given their chance 
and have their way. ... An attempt to induce an uprising against the 
government at once and not at some indefinite time in the future... 
would have presented a different question.”"** 

In Whitney, Brandeis said that speech might be suppressed only if the 
danger were “serious,” “imminent’’: “In order to support a finding of 
clear and present danger it must be shown either that immediate serious 
violence was to be expected or was advocated.’””"4 

To find in these passages the remotest resemblance to the present posi- 
tion of the Court is to deny that the English language is capable of ex- 
pressing differences. For at the very instant that reason was routing this 
miserable conspiracy, the law has intervened." 

2. At the same time, the opinion is not as restrictive of free speech as 
the Gitlow majority holding which it discountenances. This is particularly 
important because of the very heavy reliance of the government on that 
case.2*6 

Gitlow did hold that any utterances advocating overthrow of the gov- 
ernment were punishable without any regard for the likelihood of the 
words having consequences. The Smith Act was modeled on the Gitlow 
statute. In the Dennis case, the Vinson opinion tries to split the difference 
between the Gitlow majority and the Holmes-Brandeis dissent. It differs 


*1t For clear analysis and support of the Holmes-Brandeis views see Nathanson, The Com- 
munist Trial and the Clear-and-Present-Danger Test, 63 Harv. L. Rev. 1167 (1950). 


"2 Dennis v. United States, 341 U.S. 494, 510 (1951). 
13 Gitlow v. New York, 268 U.S. 652, 673 (1925). 
14 Whitney v. California, 274 U.S. 357, 377 (1927). 


"™s The thought is suggested by the Douglas dissent, Dennis v. United States, 341 U.S. 
494, 589 (1951), which describes the factors making for the decline of the Party. 


6 A flat reliance on Gitlow was a major part of the government brief. 
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from the Gitlow majority in two vital respects: (a) In the Vinson opinion, 
following Judge Hand, the precise issue is “whether the gravity of the 
‘evil,’ discounted by its improbability, justifies such invasion of free 
speech as is necessary to avoid the danger”;"’ and (b) the Court, not the 
legislature, determines that matter. 

In other words, the Gitlow rule made valid amy statute punishing ad- 
vocacy of overthrow of the government. The Holmes-Brandeis view would 
make such a statute valid only if the likelihood of that result were im- 
mediate and pressing. The Vinson opinion makes such a statute valid if, 
on the facts as reviewed by the court, there is some appreciable probability 
of that result at some remote point in time. 

The Dennis case is not as bad as it might be in one other respect; it at 
least leaves the issue of “political guilt” a personal one, to be decided from 
case to case. It is not a blanket decision which means automatically that 
every member of the dissenting group must go to jail. It stresses as the 
central issue of the case the “application of the statute to the particular 
situation,” and emphasizes the leadership position of the particular de- 
fendants. By its strong emphasis in note 6, and the accompanying text, on 
Justice Brandeis’ discussion in the Whitney case of the defendant’s privi- 
lege to show, on the facts, a want of clear and present danger, the Court 
preserves the right to other defendants to make a similar, individualized 
showing. 

3. The Holmes-Brandeis-Douglas position, or in the alternative the 
Black position, is right. Yet one says so under the inherent handicap that 
they have said it so much better than anyone else could that to agree is to 
parrot. Justice Douglas has set out comprehensively the reasons which 
led him to dissent, and his argument will ring for some with eternal con- 
viction. 

Let us face the ultimate question: Why should we tolerate the Com- 
munist yammer? Why endure voices of those who would gag us, given the 
opportunity? 

There is the legal answer: “Congress shall make no law . . . abridging 
the freedom of speech, or of the press.’’ 

There is the historical answer, well blended with the practical answer: 
“Some degree of abuse is inseparable from the proper use of everything, 
and in no instance is this more true than in that of the press. It has accord- 
ingly been decided by the practice of the States, that it is better to leave a 
few of its noxious branches to their luxuriant growth, than, by pruning 


"7 Dennis v. United States, 341 U.S. 494, 510 (1951). 
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them away, to injure the vigour of those yielding the proper fruits.”’"* 

Behind that figure of speech lies the greatest wisdom. Mankind has 
never learned the art of suppressing by littles. The violence of the spirit 
of suppression too quickly reaches beyond the truly wicked to mere non- 
conformists. Holmes saw the reason: It is because the distinction between 
advocacy and incitement, or in this case between education and advocacy, 
can not in practice be made. ‘‘The only difference between the expression 
of an opinion and an incitement in the narrower sense is the speaker’s 
enthusiasm for the result.”’"” 

Finally, there is the moral answer. “Persecution for the expression of 
opinions seems to me perfectly logical. If you have no doubt of your 
premises or your power and want a certain result with all your heart you 
naturally express your wishes in law and sweep away all opposition. To 
allow opposition by speech seems to indicate that you think the speech 
impotent, as when a man says that he has squared the circle, or that you 
do not care wholeheartedly for the result, or that you doubt either your 
power or your premises. But when men have realized that time has upset 
many fighting faiths, they may come to believe even more than they be- 
lieve the very foundations of their own conduct that the ultimate good 
desired is better reached by free trade in ideas—that the best test of truth 
is the power of thought to get itself accepted in the competition of the 
market, and that truth is the only ground upon which their wishes safely 
can be carried out.”””° 

Those answers give the Douglas conclusion: The Russians suppress free- 
dom of speech. We must not. “Our faith should be that our people will 
never give support to these advocates of revolution, so long as we remain 
loyal to the purposes for which our Nation was founded.’ 

They lead to Black’s hope “that in calmer times, when present pres- 
sures, passions and fears subside, this or some later Court will restore the 
First Amendment liberties to the high preferred place where they belong 
in a free society.” 


The most familiar argument of the free speech liberal is that one abuse 
leads to another, that greater infringements follow lesser, that by “prun- 
ing away the noxious branches” the “vigour of those yielding their proper 
fruits” is lessened. 


™8 Report on the Virginia Resolutions, [V Letters and Other Writings of James Madison 
544 (1867). 


19 Gitlow v. New York, 268 U.S. 652, 673 (1925). 
™ Abrams v. United States, 250 U.S. 616, 630 (1919). 
"1 Dennis v. United States, 341 U.S. 494, 510 (1951). * Thid., at 581. 
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The truth of those fundamentals is never better demonstrated than to- 
day. We learn again that political purges catch up the innocuous with the 
sinister. Since the Smith Act made red hunting a nationally respectable 
sport, many have become eager to join the pack. Loyalty programs and 
oath requirements have spread from “‘sensitive areas” of the national gov- 
ernment to all of its branches; the states and municipalities have followed 
suit; and, encouraged by the Taft-Hartley Act, private industry and labor 
unions have established political tests not for the right of holding sig- 
nificant posts, but for the privilege of earning a living at all. We shall, if 
we can, starve the Reds we don’t jail; and since we define the offense so 
casually, many non-Reds are victimized in the process. 

That process was encouraged this year by the Court’s decisions in the 
political oath cases. The two cases of Gerende v. Bd. of Supervisors and 
Garner v. Bd. of Public Works™4 will vastly increase the oath-taking fad. 
In Gerende, the issue was the validity of a Maryland requirement that 
candidates for public office in elections take oath that they are not (a) 
presently engaged in attempting to overthrow the government; or (b) are 
knowingly members of such an organization. The two ingredients thus are 
either overt acts, or membership in an organization doing such overt acts, 
with scienter. This the Court unanimously upheld. 

The careful limitations of the Gerende oath are not present in Garner, 
involving the Los Angeles oath for municipal employees. The Los Angeles 
oath required in 1949 has these elements: The employee must swear that 
he has not (a) for five years past (b) advised, advocated, or taught over- 
throw of the government; and that he has not (c) been a member of an 
organization with such purposes in that time, or (d) been “affiliated” with 
such an organization; and (e) he will not be guilty of such conduct in the 
future. This oath requirement of 1949 was based on a 1941 amendment to 
the Los Angeles charter by the California legislature which forbade the 
enumerated types of conduct, but provided no sanction. The principal 
challenge was that the oath requirement is a bill of attainder. 

The three leading bill of attainder cases are Cummings v. Missouri,” ex 
parle Garland, and United States v. Lovett.*” “A bill of attainder is . . . a 
legislative act which inflicts punishment without judicial trial,” according 
to Cummings.** Cummings and Garland were, respectively, a priest and a 


™3 341 U.S. 56 (1951). 135 4 Wall. (U.S.) 277 (1867). 

™4 341 U.S. 716 (1951). 16 4 Wall. (U.S.) 383 (1867). 

87 328 U.S. 303 (1946). For discussion of these cases in terms of the contemporary situa- 
tion, see Wormuth, On Bills of Attainder, 3 West. Pol. Q. 52 (1950). 

38 4 Wall. (U.S.) 277, 287 (1867). 
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lawyer who would have been precluded from the practice of their profes- 
sions by state or federal requirements that they take oaths that they had 
not, in effect, supported the Confederacy. In Lovett, three government em- 
ployees were stricken from the federal payroll by the Congress. In all three 
cases the oath requirements or the payroll exclusion were held bills of 
attainder. 

Those cases were distinguished by Justice Clark for the Court’s major- 
ity on the ground that, following the Cummings quotation above, “punish- 
ment is a prerequisite,” and no “punishment is imposed by a general regu- 
lation which merely provides standards of qualification and eligibility for 
employment.” The legislation in the instant case was found analagous not 
to that of the Cummings and Garland cases, but rather to perfectly per- 
missible legislation such as “a statute elevating standards of qualification 
to practice medicine.” The Lovett legislation was distinguished on the 
ground that it “named individual employees” rather than establishing 
“general and prospectively operative standards.”"® 

Justice Frankfurter, dissenting as to the oath, emphasized the differ- 
ences between this and Gerende. There, present conduct and scienter were 
required. Here the requirement is retroactive, there was originally no re- 
quirement of scienter;*° and since “affiliation” is differentiated from 
“membership” by the terms of the oath, its meaning is particularly misty. 
Justice Burton dissented flatly on the ground of conflict with the three bill 
of attainder cases.'* 

Justice Douglas, for Justice Black as well, analyzed the bill of attainder 
cases in some detail and found the Los Angeles oath squarely within them: 
“Petitioners were disqualified from office not for what they are today, not 
because of any program they currently espouse, not because of standards 
related to fitness for the office but for what they once advocated. They are 
deprived of their livelihood by legislative act, not by judicial process.’’™* 

It is indeed astonishing that the majority is unable to see any significant 
difference between the exclusion from public office of a person who four- 
and-one-half years earlier was “affiliated with’ an undesirable organiza- 
tion, on the one hand, and a statute putting present requirements for the 
practice of medicine. As Justice Burton said, the ordinance “leaves no 
room for a change of heart.””**4 

9 The quotations in this paragraph are from Garner v. Bd. of Public Works, 341 U.S. 


716, 722-23 (1951) and the case cited as illustration of the power to raise medical standards 
is Dent v. West Virginia, 129 U.S. 114 (1889). 


*3° The Court modified the ordinance by its own interpretation, and read in a requirement 
of scienter as well as other limitations. Garner v. Bd. of Public Works, 341 U.S. 716, 723 (1951). 
"3 Thid., at 735-36. +3 Thid. *33 Tbid., at 729. 
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Its significance is ominous. In the words of Justice Frankfurter: “If this 
ordinance is sustained, sanction is given to like oaths for every govern- 
mental unit in the United States. Not only does the oath make an irra- 
tional demand. It is bound to operate as a real deterrent to people con- 
templating even innocent associations.’’*# 

Against the wind of opinions such as Dennis and Garner stood one straw. 
It was Joint Anti-Fascist Refugee Committee v. McGrath,'* challenging the 
Attorney General’s subversive list. 

Three organizations sought declaratory judgments and injunctions for 
removal of their names from the list. The list itself is prepared by the De- 
partment of Justice for the immediate use of the federal loyalty board, and 
purports to be a listing of “totalitarian, fascist, communist, or subversive” 
organizations or those which have “adopted a policy of advocating or ap- 
proving the commission of acts of force or violence.’’** The list in fact, 
however, has far wider circulation than to the loyalty board alone, and is 
used by state and local governments and by private organizations as an 
enumeration of proscribed organizations.*3’ 

Inclusion on the list is so deleterious to an organization that Justice 
Burton, in the only majority opinion joined by two Justices, held that the 
Attorney General would be required to justify his listings in the courts. 
The issue, it is vital to note, rose on the government’s motion to dismiss 
the complaints of the organizations. The complaints, which sought re- 
moval of each of the three organizations from the list, alleged that the 
organizations were blameless, and that their inclusion on the list was an 
arbitrary act. The government, by its motion to dismiss, necessarily con- 
ceded the truth of these allegations, contending that the listings were not 
open to judicial review. The result of the Burton ruling is to send the cases 
to trial, at which the government will have to make a showing of the 
grounds for the inclusion of these organizations. 

The main point of this holding is that the Attorney General may not 
make “patently arbitrary” listings. This the Executive Order authorizing 
the listings did not contemplate, and therefore no constitutional issue is 
reached. “The doctrine of administrative construction never has been car- 
ried so far as to permit administrative discretion to run riot.””*** The issue 
is justifiable because the listing is “defamatory” and most injurious to 





84 Thid., at 727-28. 135 341 U.S. 123 (1951). 13613 Fed. Reg. 1471, 1473 (1948). 


"3? For a recent discussion of use of such lists see Barrett, The Tenney Committee (1951); 


and for a list, see ibid., at 335-60. 


+38 Joint Anti-Fascist Refugee Committee v. McGrath, 341 U.S. 123, 138 (1951). 
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bona fide organizations; and the Attorney General is not immune from 
suit when he exceeds his powers. 

The decision was five to three, Justice Clark not participating. There 
are five majority opinions, only Justice Douglas concurring with Justice 
Burton, and Douglas filed a separate opinion as well. The four opinions 
other than Burton’s are based on so much broader grounds that they must 
be considered separately. 

The Frankfurter opinion most closely holds the common ground of the 
other four majority Justices. After extended consideration of the issue of 
justiciability, he reaches the question of whether the list itself violates due 
process, quite apart from any showing which the Attorney General may 
make in response to this complaint. He concludes that it does. “[D]esigna- 
tion has been made without notice, without disclosure of any reasons jus- 
tifying it, without opportunity to meet the undisclosed evidence or sus- 
picion on which designation may have been based, and without oppor- 
tunity to establish affirmatively that the aims and acts of the organization 
are innocent.””**® After elaborate consideration of the requirements of pro- 
cedural due process in this situation, he finds ‘the wholly summary proc- 
ess for the organizations is inadequate.”*#° 

By different roads, the other three majority Justices reach this same 
result. Indeed, it must be emphasized that the Frankfurter position is the 
minimal ground held by the others. The Black and Douglas opinions 
would not rest the liberty of thought and views involved on a merely pro- 
cedural ground, and particularly on so narrow a base as want of notice and 
hearing. In the Black view, while the entire procedure is illegal on First 
Amendment grounds, if this hurdle is overcome, the employees are still 
entitled to jury trial.“* The holding thus becomes (a) four Justices for the 
proposition that the very existence and publication of the Attorney Gen- 
eral’s list is a denial of procedural due process; (b) one Justice for the 
proposition that the Attorney General must justify his list in open court; 
and (c) three Justices dissent on the pleading point and, more important, 


139 Thid., at 161. 
14 Thid., at 173. 


14" Justice Jackson believes that hearings on the making up of the list must be allowed, not 
for the sake of the organizations which by themselves might not be heard to complain, but 
because the list is used in loyalty cases against government employees, who never have an 
opportunity to challenge it. Justice Black believes that even with hearings, the publication of 
the list would be ‘‘a most evil type of censorship,” ibid., at 143; and Justice Douglas believes 
that the whole “‘loyalty system” of which these lists are a part is unconstitutional, ibid., at 
180-81. 
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declare that the organizations have no rights of due process as to the list.°” 

The dissent, by Justice Reed for the Chief Justice and Justice Minton, 
argues that while the list harms the “prestige, reputation, and earning 
power’’ of the organizations, it “does not prohibit any business of the or- 
ganizations, subject them to any punishment or deprive them of liberty of 
speech or other freedom.” “The petitioners are not ordered to do anything 
and are not punished for anything.”*** Therefore any judicial inspection of 
the list interferes with executive prerogative. 

The Attorney General’s List case must be considered in conjunction 
with Batley v. Richardson,"4 in which the validity of the entire loyalty pro- 
gram for federal government employees was challenged, basically on due 
process and first amendment grounds. The Court of Appeals for the Dis- 
trict of Columbia had, two to one, upheld the validity of that program. 
With Justice Clark not participating, the holding below was affirmed by 
an equally divided Court, “without opinion.” 

One may put “without opinion” in quotation marks because never have 
secret ballots been more clearly cast into a gold fish bowl for all to see. Six 
of the Justices, precluded from expressing their opinion on the loyalty pro- 
gram in the Bailey case by the tradition against filing opinions where the 
Court is equally divided, expressed themselves on the Bailey case in the 
Attorney General’s list case. It becomes perfectly obvious that the divi- 
sion on the loyalty program was Justices Reed, Burton, Minton, and the 
Chief Justice to affirm the Court of Appeals, and Justices Black, Frank- 

*# As to the meaning of the decision, particularly in view of the split among the majority’ 
there is a great divergence. McCarran, The Supreme Court and the Loyalty Program: The 
Effect of Refugee Committee v. McGrath, 37 A.B.A.J. 434 (1951), would reduce the majority 
ruling to a pleading conclusion only, readily rebutted by evidence at trial, and he repels the 
suggestion that ‘‘the President should drastically amend his Executive Order.” Mr. Richard- 
son, former chairman of the Loyalty Review Board, construes the opinion as meaning that 
“suitable preliminary hearings should be granted” to organizations. Richardson, The Federal 
Employee Loyalty Program, 51 Col. L. Rev. 546 (1951). See the review of Richardson’s work 
at p. 402 infra. 

More authoritative is the opinion of the Second Circuit on the issue of whether, in a perjury 
case, the government may suggest defendant’s membership in the Communist Party by refer- 
ring to the Attorney General’s list. The Court said, citing the instant case: ‘“The list is a purely 
hearsay declaration by the Attorney General and could have no probative value in the trial of 
this defendant. It has no competency to prove the subversive character of the listed associa- 
tions and, failing that, it could have no conceivable tendency to prove the defendant’s alleged 
perjury even if it were shown that he belonged to some or all of the organizations listed.” 
United States v. Remington, 191 F. 2d 246, 252 (C.A. ad, 1951). 

On the other hand, subsequent to the decision the American Federation of Radio Artists 


adopted an amendment to its constitution barring persons affiliated with organizations on the 
list from membership. Red-Proof Radio, Business Week 40 (Aug. 25, 1951). 


"4 Joint Anti-Facist Refugee Committee v. McGrath, 341 U.S. 123, 202—203 (1951). 
"44 341 U.S. 918 (1951), lower court opinion 182 F. 2d 46 (App. D.C., 1950). 
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furter, Douglas, and Jackson to reverse. Justice Reed tied several pages of 
expression of approval of the loyalty program to the three-Justice dissent 
in the list case, while Justices Black, Douglas, and Jackson very explicitly 
showed their disapproval of the Bailey affirmance.’** Thus there could be 
doubt only as to the positions of Justices Frankfurter and Burton, but the 
tone of their respective opinions makes fairly clear that their stands were 
as stated.” The Douglas opinion in the list case is the most elaborate dis- 
sent to the affirmance of the loyalty program, and reduces to a few concise 
pages the constitutional vices of a program which would have been held 
unconstitutional by the switch of one vote on the District of Columbia 
Court of Appeals. 

There were other free speech cases, of which only one can be discussed 
in the text."4” In Feiner v. New York,'** the Court returned to the question 
of the power of a state to suppress speech where the speech itself is legal, 
but provokes a disorderly response. Two years ago, that question had 
come up in connection with Father Terminiello, whose rabble rousing had 
caused him to be found guilty by a Chicago jury under a charge from the 
bench which declared to be illegal conduct that which “stirs the public to 
anger, invites dispute, brings about a condition of unrest, or creates a dis- 
turbance.” The Court, through Justice Douglas, had held that the prin- 


ciples of free speech precluded conviction on the ground that speech not 
itself illegal “invites dispute” by others. Justices Frankfurter, Burton, and 


+45 Reed: Joint Anti-Fascist Refugee Committee v. McGrath, 341 U.S. 123, 206-213 (1951); 
Black: ibid., at 143-44; Douglas: ibid., at 179-83; Jackson, ibid., at 185. 


146 Justice Frankfurter, in speaking of Loyalty Order procedure, says: ‘“Whether such pro- 
cedure sufficiently protects the rights of the employee is a different story.” Ibid., at 173. The 
factors which lead him to his result as to the list would very probably give the same result on 
the Loyalty Order itself. 


+47 Not discussed in the text are Nietmoko v. Maryland, 340 U.S. 268 (1951), a routine case 
on refusals to issue a license to Jehovah’s Witnesses to use a park; Kunz v. New York, 340 U.S. 
290 (1951), another routine case, this time on street licensing of an offensive speaker where the 
city licensing system sets no standards; and Breard v. Alexandria, 341 U.S. 622 (1951). In the 
Breard case, the issue is the validity of one of the so-called Green River ordinances forbidding 
solicitors to approach homes unless invited. The defendant was a magazine salesman. In up- 
holding the ordinance, the Court distinguished Martin v. Struthers, 319 U.S. 141 (1943), 
which had invalidated a restriction on the distribution of religious literature door to door, but 
which had carefully reserved the problems of ‘‘commercial’”’ activity. Chief Justice Vinson 
dissented on commerce clause grounds, as did Justice Douglas; and Justices Black and Doug- 
las dissented on the ground that the decision overruled Martin v. Struthers and other cases. 
The highly commercial activity involved here is so different from that of Martin v. Struthers 
that it is difficult to see any necessary inconsistency between that case and Breard. However, 
Justices Black and Douglas emphasize that ‘‘[t}he constitutional sanctuary for the press must 
necessarily include liberty to publish and circulate. In view of our economic system, it must also 
include freedom to solicit paying subscribers.” Breard v. Alexandria, supra, at 650. 


148 340 U.S. 315 (1951). 
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Jackson dissented on the merits, and Chief Justice Vinson on other 
grounds.*** 

The Feiner case put approximately the same question over again. In 
Feiner, the speaker was making a pro-Wallace speech on a street corner in 
Syracuse, New York. The speech was offensive to his audience, and “at 
least one [auditor] threatened violence if the police did not act.’’5* On the 
other hand, some auditors favored the speaker. The police made no effort, 
of the smallest sort, to control the crowd or to restrain the one onlooker 
who made a threat. Instead they arrested the speaker, who was convicted 
of provoking a breach of the peace. The conviction was upheld by the 
Supreme Court by a majority consisting of the four Terminiello dissenters 
plus Justices Reed and Clark, who was not then on the bench. Justices 
Black, Douglas, and Minton dissented. 

The majority conceded the “possible danger of giving overzealous police 
officials complete discretion to break up otherwise lawful meetings” ; but 
this, they said, is different because it is “incitement to riot.”” How one is to 
know and recognize that fine line where a “‘speaker passes the bounds of 
argument or persuasion” is not discussed and will give great difficulty."™ 
Justice Black, dissenting, feared the creation of a “simple and readily 
available technique by which cities and states can with impunity subject 
all speeches” to censorship. Of course the police can prevent breaches of 
the peace. “But if, in the name of preserving order, they ever can interfere 
with a lawful speaker, they first must make all reasonable efforts to pro- 
tect him.”’** Justice Douglas expressed a similar thought: “A speaker may 
not, of course, incite a riot. . . . But this record shows no such extremes. 
It shows an unsympathetic audience and the threat of one man to haul the 
speaker from the stage. It is against that kind of threat that speakers need 
police protection.’’*s3 

The Terminiello case was not mentioned by the majority or one dissent, 
and was cited in passing in the other. Its status is doubtful. 


One other acute problem has been presented in connection with the 
large volume of “political cases” now in the courts. That is the problem of 
obtaining counsel for the allegedly disloyal. 

It is now, as I can personally vouch from some observation, almost im- 
possible to obtain “respectable counsel” in the political cases. Public opin- 


#® Terminiello v. Chicago, 337 U.S. 1, 3 (1949). 
‘8° Feiner v. New York, 340 U.S. 315, 317 (1951). 18 Ibid., at 323, 320. 
St Thid., at 320, 321. "83 [bid., at 331. 
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ion has risen to such a point that many lawyers believe they will be profes- 
sionally ruined if they take such cases, even at fair compensation. The 
number of attorneys like Charles Evans Hughes, who spoke out against 
the tide in the 20’s, or like Wendell Willkie, who on principle represented a 
Communist in the Supreme Court, has been small. There have been some 
exceptions. The Washington law firm of Arnold, Fortas, and Porter made 
the attack on the Loyalty Program in Bailey v. Richardson. Mr. John 
Raeburn Green of St. Louis has filed a petition for rehearing for one de- 
fendant in the Dennis case. My colleague, Professor Emerson, is arguing 
one motion in trial court in the now pending second string Communist 
case. There are doubtless a few others as well. 

But these acts have been startlingly rare, and for the most part the 
parties have been compelled to take counsel from among a very small 
group of the bar. At the present time, with trial of the second string Com- 
munist case in the immediate future, no full staff has been assembled to 
handle the case despite the fact that District Judge Ryan, seeing the prob- 
lem, has made substantial efforts to obtain a panel. 

This problem was peripherally before the Court in two aspects of the 
Dennis case. Counsel for the Communists pleaded that they could find no 
one at the American bar, despite requests made to twenty-four lawyers, to 
handle their case in the Supreme Court."** They asked for permission to 
employ an English barrister. The Court granted that permission, but re- 
fused to postpone the date of argument, which in effect nullified the 
grant.'§ Justice Frankfurter added a note to that order, saying that 
counsel if needed would be appointed, but that those already in the case 
were obviously competent. 

The trial attorneys in the Dennis case were held in contempt by the 
trial court, an order affirmed by a divided Court of Appeals, and the Su- 
preme Court denied certiorari, Justices Black and Douglas dissenting from 
the denial." While the trial attorneys probably well deserved to be held in 
contempt, Judge Clark in the Second Circuit raised serious questions of 
the legality of the procedure of the trial judge in that respect."s’ In any 


184 Their list is undocumented, and may not be wholly bona fide. In some instances, there is 
reason to suppose that they refused to accept ordinary conditions of control by counsel. 


155 340 U.S. 887 (1950). 
*s¢ Sacher v. United States, 182 F. 2d 416 (C.A. 2d, 1950), cert. denied, 341 U.S. 952 (1951). 


Certiorari was granted on a petition for rehearing at the beginning of the October 1951 Term, 
20 L.W. 3103 (1951). 


«8s? The subject is reviewed in Harper and Haber, Lawyer Troubles in Political Trials, 60 
Vale L.J. 1 (1951). 
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case, the contempt order, deserved or not, has intensified the difficulties in 
obtaining counsel in such cases. 

So that these cases might be adequately heard in the Supreme Court, 
the Chicago Bar Association suggested to the American Bar Association 
that it establish a panel of counsel for the Dennis case. The refusal of the 
Supreme Court to extend the time for argument made it impossible to 
carry through this plan. True, the Communists have to some extent put 
themselves into their present position by the tactics of their trial counsel 
in the Dennis case; and they are doubtless maximizing the difficulty of 
obtaining counsel for propaganda purposes. But there is enough actual 
difficulty to make something like the Chicago Bar’s plan necessary if the 
great tradition of the Bar is to be maintained.** 

b) Criminal Procedure 

The difference in interests of the Truman Court from its predecessor has 
brought a basic change in the nature of the criminal procedure cases before 
it. As was noted last year, most of the “fair trial” cases are now swept 
under the rug of certiorari denied. This year most of the criminal pro- 


cedure cases turned on either self-incrimination or the meaning and appli- 
cation of the federal Civil Rights Acts." 


The self-incrimination cases make an easy bridge from the political 
cases, because most of the self-incrimination cases involved questions 
about Communist affiliation. In the main decision, Blau (Patricia) v. 
United States, the petitioner refused to answer questions before a grand 
jury on her alleged association with the Communist Party. In a few words 


188 ‘*A second contribution which I think the Bar may make relates to fair administrative 
and legislative hearings for persons under investigation and fair trials for persons accused of 
crimes involving security. The Bar has a notable tradition of willingness to protect the rights 
of the accused. It seems to me that if this tradition is to be meaningful today, it must extend 
to all defendants, including persons accused of such abhorrent crimes as conspiracy to over- 
throw the Government by force, espionage, and sabotage. Undoubtedly some uninformed 
persons will always identify the lawyer with his client. But I believe that most Americans 
recognize how important it is to our tradition of fair trial that there be adequate representaticn 
by competent counsel. 

‘‘Lawyers in the past have risked the obloquy of the uninformed to protect the rights of the 
most degraded. Unless they continue to do so in the future, an important part of our rights 
will be gone.” 

Letter, President Truman to Arthur B. Freund, Chairman, Section on Criminal Law, 
Amer. Bar Ass’n, Sept. 1, 1951, as published in N.Y. Times § L, p. 10, col. 2 (Sept. 19, 1951). 

+89 Cases not in these areas are Bowman Dairy Co. v. United States, 341 U.S. 214 (1951), 
interpreting Rule 17c of the Rules of Criminal Procedure in respect to subpoenas of confi- 
dential documents; and Dowd v. United States ex rel Cook, 340 U.S. 206 (1951), on the rela- 
tion of Indiana post-conviction review procedure and the right of habeas corpus in federal 


court. 


16° 340 U.S. 159 (1950). 
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Justice Black for the Court held that the questions need not be answered 
since, with the Smith Act on the books, “she reasonably could fear that 
criminal charges might be brought against her if she admitted”’ the associ- 
ation. It was not necessary that the admissions themselves be enough to 
convict her if they would be “‘a link in the chain of evidence needed.” 

The Blau case is simple enough; it takes no remote supposing to see a 
link between the testimony sought and the Smith Act. Hoffman v. United 
States on the other hand, is an extreme development. Hoffman, pos- 
sessor of a police record, was called before a federal grand jury investigat- 
ing rackets in Philadelphia. He was asked a number of questions, particu- 
larly concerning his association with one Weisberg, who was eluding the 
grand jury. Hoffman declined to answer questions (a) as to his present 
occupation; (b) as to when he had last seen Weisberg; (c) as to when he 
had last walked to Weisberg on the phone; and (d) as to whether he knew 
where Weisberg was. The Court held that he need answer none of these 
questions. 

In view of Hoffman’s extensive record, it is reasonable to suppose that 
responses as to his present occupation might get him into as much trouble 
with the law as Blau’s answers about her politics. Hence Justice Clark for 
the Court readily found that refusal to answer met the test, “from the 
implications of the question, in the setting in which it is asked, that a 
responsive answer to the question or an explanation of why it cannot be 
answered might be dangerous because injurious disclosure could result.’”"* 

But to find danger of entanglement in the criminal law in the questions 
as to Weisberg’s location (as distinguished from some other readily im- 
aginable dangers) is far-fetched in the extreme. Hoffman has violated no 
law, no matter what answer he gives to those questions, unless in the 
Court’s words he has been “hiding or helping to hide another person of 
questionable repute sought as a witness.” In this case there is absolutely 
no reason to suppose that Hoffman was hiding Weisberg except that he 
had known Weisberg for many years and that they were both suspected as 
racketeers. Nothing in the record shows any past close collaboration be- 
tween the two. What such a record does suggest is that Hoffman may well 
have some information about Weisberg’s location. 

This makes a sharp difference between the Blau and Hoffman cases. In 

*6: Thid., at 161; and see Blau (Irving) v. United States, 340 U.S. 332 (1951). For recent 
discussion of the privilege, with full citation to the literature, see Meltzer, Required Records, 
— Act, and the Privilege Against Self-Incrimination, 18 Univ. Chi. L. Rev. 687 

163 341 U.S. 479 (1951). *63 Thid., at 486-87. "64 Thid., at 488. 
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Blau, any answer which gives the government anything worth having 
may involve petitioner under the Smith Act; and it is highly likely from 
all the circumstances that the answer will be incriminatory. The possibil- 
ity that Hoffman is hiding his old acquaintance, in view of the number of 
places a person might hide in the United States and in view of the fact 
that the possibility is based solely on long acquaintance and a somewhat 
common interest, seems negligible. 

One trouble with this kind of over-expansion of the right against self- 
incrimination is that it inevitably leads to technical constructions of the 
right which may reach into the very zone in which it is supposed to be 
effective. This is all too well illustrated in the case of Rogers v. United 
States.*5 Rogers, like Blau, was interrogated before the Denver federal 
grand jury on possible Communist associations. Rogers was apparently 
unaware of the privilege against self-incrimination. She did admit having 
been Treasurer of the Denver Communist Party, but refused to identify 
the party to whom she had later turned over the books and records because 
of unwillingness to get another person into trouble. This refusal was not 
based on the privilege. When brought before the district judge, she was 
given one day to consider the matter and then for the first time retained 
counsel. On the next day she declined to answer not merely this question, 
but any questions on her Communist associations, on the ground of the 
privilege. She seems either to have found out about the privilege from her 
counsel or in open court on the next day from discussion in other related 
cases. The Chief Justice for the Court held that the privilege had been 
waived, that she could not be allowed “‘to select any stopping place in the 
testimony.” Rather, “where criminating facts have been voluntarily re- 
vealed, the privilege cannot be invoked to avoid disclosure of the de- 
tails.’’* 

If the opinion had been rested solely on other available grounds, as that 
the identification of the other individual was not incriminatory, the results 
would not be so serious. But this rigid application of the doctrine of waiver 
does, as Justice Black, dissenting, said for Justices Frankfurter and Doug- 
las as well, “[create] this dilemma for witnesses: On the one hand, they 
risk imprisonment for contempt by asserting the privilege prematurely; on 
the other, they might lose the privilege if they answer a single question. 
The Court’s view makes the protection depend on timing so refined that 
lawyers, let alone laymen, will have difficulty in knowing when to claim 


ed 





"65 340 U.S. 367 (1951). 166 Thid., at 371, 373. *67 Thid., at 378. 
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That is exactly what has happened subsequent to the opinion. Several 
persons interrogated by the federal district court in New York concerning 
their relations with a certain Communist-favoring bail fund have had to 
face the alternative of contempt or waiver. They have chosen contempt, 
apparently on the theory that they would prefer the probably lighter 
penalty for contempt to possible conviction under the Smith Act. One has 
already been held in contempt twice, for refusing to answer seemingly in- 
nocuous questions about the fund. When interrogated for purposes of this 
article, his counsel explained with apparent sincerity that the waiver 
hazard was too great.’ 

The basic result of this year’s self-incrimination cases seems to be re- 
affirmation of the familiar principle that one may refuse to answer direct 
questions which might implicate him under the law even though that 
prospect, as in the Hoffman case, is extremely remote. Yet if the questions 
start from a point sufficiently collateral to the main issue, the witness may 
be caught in the waiver-contempt dilemma. The possibility that many 
persons will lose the privilege by waiver, as did Rogers, through sheer 
ignorance of its existence is greatly lessened by the wide-spread publicity 
given the Senate Crime Committee, whose televised hearings during the 
year just passed have made the privilege familiar to millions, and have 
caused it to be claimed more widely than ever before. 

There remain the cases under the federal Civil Rights Acts of 1870 and 
1871." Of this group, only Williams v. United States'’”® directly involves 
criminal procedure; but Collins ». Hardyman'™ and Tenney v. Brandhove'” 
involve such similar issues that all may be considered together. 

There were three Jay G. Williams cases in Court this year, all arising 
from one basic fact situation. A Miami, Florida, lumber company suffering 
from thefts employed a detective agency headed by Williams to find the 
thieves. Williams was also a “special police officer” in Miami. He, two of 
his employees, and one regular policeman seized a number of persons, and, 
using the most savage brutality, including beatings with rubber hose, sash 
cords, pistols and clubs, obtained “‘confessions.” 

Williams and his associates were indicted under Sections 241 and 242 of 
Title 18 of the United States Code. (1) He was convicted, though his as- 
sociates were not, under Section 242. The trial court declared a mistrial 
under Section 241. The Supreme Court affirmed the conviction of Wil- 

*8 As this article is written, these cases are pending in the Second Circuit. 


* 16 Stat. 141 (1870), as amended, 18 U.S.C.A. § 242 (1950); 17 Stat. 13 (1871), as amend- 
ed, 8 U.S.C.A. § 43 (1942). 


17° See notes 173-75 infra. 17 341 U.S. 651 (1951). 7 341 U.S. 367 (1951). 
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liams under Section 242 in this group of cases.'”? (2) On retrial, all four 
were convicted under 241. This the Supreme Court reversed.’ (3) For 
their conduct in the cases just mentioned, Williams and the others were 
convicted of perjury.'’’ This was affirmed. The first two cases will be re- 
ferred to here as the 242 case and the 241 case, respectively. 

A. The 242 case. This section provides: “Whoever, under color of any 
law, statute, ordinance . . . willfully subjects, or causes to be subjected, 
any inhabitant of any State . . . to the deprivation of any rights, privi- 
leges, or immunities” shall be fined or imprisoned.’” It was this provision 
which had been interpreted in Screws v. United States,*” in which Sheriff 
Screws had been given a new trial on the issue of intent when charged 
with similar conduct. Justice Douglas, who had written the main opinion 
in the Screws case, spoke for the majority in this case and added much 
helpful clarity to the earlier decision. He held first, following Screws 
closely, that Williams had acted “under color of law,” rather than as a 
private person, in that he had at least ‘‘a semblance of policeman’s power 
from Florida.’’*”® 

This set the stage for the main issue, also raised in Screws, whether the 
statute is void for indefiniteness because a policeman cannot be expected 
to know what anything so obscure as “rights, privileges or immunities” 
are. Indeed, the Court has trouble itself in making up its mind. Douglas’ 
rejoinder is a triumph of common sense: The words are uncertain, and 
some day the Court may be faced with a marginal situation in which a 
policeman might have trouble in making up his mind. In that case, the law 
may be inapplicable because of its indefiniteness. But in this case, no 
policeman could conceivably have any doubts. 

The major new contribution of the Williams case is its quotation with 
approval of the charge of the trial judge on the issue of intent. The Screws 
case stirred the fear that an impossible standard of intent was being re- 
quired by the Court. In this case the trial judge used a good, simple charge 
which makes intent ascertainable largely from objective acts and leaves 
the statute thoroughly workable.*” Justices Frankfurter, Jackson, and 
Minton dissented, adhering to the Screws case dissent, and Justice Black 
also dissented. 

‘73 Williams v. United States, 341 U.S. 97 (1951). 
74 United States v. Williams, 341 U.S. 70 (1951). 

175 United States v. Williams, 341 U.S. 58 (1951). 

116 62 Stat. 696 (1948), as amended, 18 U.S.C.A. § 242 (1950). 

177 325 U.S. ot (1945). 

+78 Williams v. United States, 341 U.S. 97, 100 (1951). 179 Thid., at ro2. 
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B. The 241 case. The dissenters in the previous case added the Chief 
Justice to their number in this case and thus became a majority. Section 
241 differs from 242 in these principal respects: 241 is directed at con- 
spiracy, 242 at the substantive act; and 241 covers injury to citizens in 
“any right or privilege secured to him by the Constitution or laws of the 
United States,’”’ without reference to “color of law,”"** while 242 refers to 
“rights, privileges, or immunities secured or protected by the Constitution 
or laws of the United States,” which are invaded “under color of law.” 

Analysis of the sections just quoted shows that they are virtually identi- 
cal. Justice Frankfurter found, however, that they mean quite different 
things. 241, he said, in part because it does mot have the “color of law” 
limitation, is, oddly enough, to be given a narrower construction than the 
clause which does have the limitation. It is to be construed as applying 
only to invasions of that small category of rights which the federal govern- 
ment can reach even if they are not invasions “under color of law.’’ That 
is to say, 241 applies only to (a) invasions by private individuals, not state 
officers acting under color of law, of (b) those rights which are peculiarly 
federal such as, principally, the right to vote. 

Although the Frankfurter opinion is the prevailing opinion, it can not 
be called the majority opinion; it represents the views of four Justices, and 
so does that of Justice Douglas, which is in flat disagreement. The case is 
thus controlled by the vote of Justice Black, who concurred with the 
Frankfurter result on wholly independent and unrelated grounds."** On 
the interpretation of Section 241, therefore, the Court is evenly divided; 
and the weight of reason and of history seems overwhelmingly with Doug- 
las. The absence of the “color of law’ restriction in Section 241 should 
make it obvious that its coverage was intended to be slightly broader, 
rather than narrower, than its companion. It would have been an amazing- 
ly bizarre drafting device to limit a statute by deleting its words of restric- 
tion. 

Collins ». Hardyman arose from the Civil Rights Act of 1871, the Ku 
Klux Act, passed to restrain the activities of that and similar groups dur- 
ing Reconstruction."** The core of the provision establishes a remedy in 
damages for any party injured by any group of persons who, inter alia, 

18 16 Stat. 141 (1870), as amended, 8 U.S.C.A. § 47(3) (1942). 

*%: Black thought the case governed by res judicata. 


*# 341 U.S. 651 (1951). Tenney v. Brandhove, 341 U.S. 367 (1951) also arose under the 
1871 Act. In that case, Brandhove sued Tenney for damages on the ground that Tenney and 
his associate members of the California legislature’s Un-American Committee had conspired to 
violate Brandhove’s rights. The Court avoided the kind of issues discussed in the text by the 
holding, in this case, that the statute was inapplicable to acts of state legislators. 
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conspire to “go . . . on the premises of another” for the purpose of depriv- 
ing their victims of “equal protection of the laws, or of equal privileges and 
immunities under the laws.’’*3 In this case a group of Legionaires allegedly 
broke up a meeting in California of persons gathered together for the pur- 
pose of discussing national issues and of petitioning Congress for a redress 
of grievances. The plaintiffs were those in attendance at the meeting, the 
defendants were those who allegedly broke it up. The issue was whether 
the complaint stated a cause of action. 

To avoid what it regarded as serious constitutional issues, the majority 
through Justice Jackson, gave an extremely rigid construction of the Act. 
He declared that the defendants, while they had unquestionably invaded 
rights of the plaintiffs, had not deprived them of “equal protection”’ or of 
“equal privileges and immunities,” since their rights under the laws of 
California remained quite unaffected by the invasion. The plaintiffs are 
put to their rights under the laws of California. 

The decision is influenced by United States v. Harris,*4 the Reconstruc- 
tion decision holding unconstitutional a similar provision establishing 
criminal penalties for violation by private persons of Fourteenth Amend- 
ment rights. To avoid the force of that decision, the plaintiffs had care- 
fully claimed a right not under the Fourteenth Amendment but under the 
First, the right to petition Congress. Justice Burton, dissenting for Jus- 
tices Black and Douglas, thought they should have been successful. 

This decision, because of the constitutional reasons given for the narrow 
statutory construction, is another blow at the power of the federal govern- 
ment to deal with private invasion of the rights of citizens. The insistence 
on overt “state action” is a renewed affirmation of the powerlessness of the 
federal government to deal directly with, for example, lynching."** 

What these cases interpretive of Reconstruction legislation have in com- 
mon is an emotional and moral sense of judicial opposition to the legisla- 
tion of that era. One need not reduce analysis of the judicial process to 
speculations about what the judge had for breakfast to agree with the 
thoroughly familiar maxim that his opinions are largely a product of his 
conditioning. Today’s cases may be decided in terms of the symbols ac- 
cepted in high school and elementary college work. 

No era is more subject to those symbolic associations than Reconstruc- 


83 17 Stat. 13 (1871), as amended, 8 U.S.C.A. § 47(3) (1942). 

84 106 U.S. 629 (1883). 

"4s For an analysis of the historical material leading to the conclusion that this view is his- 
torically unsound, and that the Harris case was a basic departure from the plan and purpose 
of the Fourteenth Amendment, see Frank and Munro, The Original Understanding of ‘‘Equal 
Protection of the Laws,” 50 Col. L. Rev. 131, 162-66 (1950). 
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tion. In the beginning, the radicals wrote the history and deified their 
heroes. The corruption and cheap politics aspects of Reconstruction were 
minimized, and Andrew Johnson was made a drunken fool. The counter 
movement, largely under the profound and useful influence of Professor 
Dunning of Columbia, led to the Democratic interpretation of the era 
which is now largely unchallenged. In this view, Sumner and Stevens were 
fanatical tyrants, Johnson was glorified, and the Reconstruction was noth- 
ing but a barbecue for carpetbaggers and scalawags. There is also a very 
recent modern revisionist school which finds no necessity to take a par- 
tisan viewpoint.’* This view results in a far more complex picture than the 
others. It concedes that, for example, Sumner may in different aspects of 
his character have been both an egalitarian and a tyrant; that some 
Southerners were trying both to salvage what they could of the slavery 
system and to protect themselves and their families from outrageous ex- 
ploitation of thieves and fools. To give another example of the revisionist 
approach, it is possible that the hated scalawags, or Southern post-war 
“Collaborationists” were not entirely aspiring job holders without prin- 
ciple, but in some instances were the earnest remnant of the Whig 
party."*7 ated 
Objective interpretation of Reconstruction legislation requires some 
detachment from the legendary heroes or devils of the era. But as these 
cases show, revisionism as a school of historical thought has not yet 
reached the Supreme Court, and the job of interpreting the laws is ap- 
proached in that corruption of the Dunning tradition to which most 
Americans of middle age are educated. Justice Frankfurter in the Williams 
group begins his interpretation with general criticism of Reconstruction 
legislation: The time was “not conducive to the enactment of carefully 
considered and coherent legislation. Strong post-war feeling caused inade- 
quate deliberation and led to loose and careless phrasing of laws relating to 
the new political issues.””"** Justice Jackson in the Collins case is more de- 
tailed: “The Act was among the last of the reconstruction legislation to be 
based on the ‘conquered province’ theory which prevailed in Congress for 
a period following the Civil War.’’ It “was passed by a partisan vote in a 
highly inflamed atmosphere. It was preceded by spirited debate which 
pointed out its grave character and susceptibility to abuse, and its defects 


*86 On the comparison of the revisionist view with others, see Hesseltine, A Quarter Century, 
etc., 25 J. Negro Hist. 440, 445-48 (1940); Williams, An Analysis of Some Reconstruction 
Attitudes, 12 J. South. Hist. 469 (1946). 

*87 See, e.g., Donald, The Scalawags in Mississippi Reconstruction, 10 J. South. Hist. 447 
(1944). 

188 United States v. Williams, 341 U.S. 70, 74 (1951). 
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were soon realized when its execution brought about a severe reaction.” 
(The sole citation given to reflect the Justice’s source of information on 
the “background of this Act, the nature of the debates which preceded its 
passage, and the reaction it produced” is Bowers, The Tragic Era (1929), 
as grossly partisan a work as there is on the subject.) The Court of the 
70’s, which virtually emasculated the Fourteenth Amendment, is then 
praised, its members “all indoctrinated in the cause which produced the 
Fourteenth Amendment, but convinced that it was not to be used to cen- 
tralize power so as to upset the federal system.’’**® 

My point is this: If the Court approached the Reconstruction legisla- 
tion, not in the spirit of opposition to the enormities of a band of venomous 
madmen, but in that spirit of objectivity which guides its approach to, for 
example, the federal rules, these extremely limiting interpretations would 
not result. This opposition spirit is doubly unsound. It precludes an objec- 
tive twentieth-century assessment of the social desirability of some parts 
of this legislation, and prevents a sifting and winnowing of that which 
might, for our time, be good, from that which is bad. It is also unsound 
even at the level of technicality. If the Court really supposes, as does Jus- 
tice Frankfurter, that this legislation was “‘inconsidered and incoherent,” 
and filled with “loose and careless phrasing,” or that it was, as Justice 
Jackson believed, purely partisan and abusive, then one could not pos- 
sibly conclude that it contains the neat, careful, elaborate distinctions 
which these Justices read into it, and that its coverage is so pin-point 
small. The Justices insist on having it both ways: this was simultaneously 
shotgun legislation and the finest legal lace work on the books. 


SUMMARY OF CIVIL RIGHTS POSITIONS 

A summary of the positions of the Justices in the divided civil rights 
cases follows. As always, such data must be read with the greatest care, for 
they may be misleading. Comparisons with previous years must make 
some incalculable allowance for the fact that the departure of Justices 
Murphy and Rutledge from the bench during the period for which these 
figures are compiled broke up the group of four which previously had been 
able to grant certiorari in many civil rights cases. Denials of certiorari 
undoubtedly kept some potential cases out of the table-which might more 
fully have highlighted divergences of view between Justices Black and 
Douglas and some of their colleagues. 

When all the necessary qualifications are made, this table nonetheless 
has substantial residual value. If a given Justice’s decisions put him pre- 

*% Collins v. Hardyman, 341 U.S. 651, 656-58 (1951). 
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ponderantly in one column or the other, then the figures contain a clue or 
hint as to his basic attitudes about civil rights. 

There were sixteen divided civil rights cases at the 1950 term.’ Dis- 
qualifications result in some Justices having less than this number. 

The same data for the 1949 and 1950 terms only, presented separately 
to make clearer the relationship of Justices Clark and Minton to the rest 
of the Court, are shown in Table 2. 


TABLE 1 


DISTRIBUTION OF VOTES IN NONUNANIMOUS CIVIL 
RIGHTS CASES, 1946-1950 


In Support or Cramp Ricat In Dewtat or Crammep Ricat 

1946- 1946- Per Cent 1946- 1946- Per Cent 

49 so =—_oof': Total 1950 49 5° of Total 
10 13 15% 12 62 74 
533 66 76 3 18 21 
10 14 16 12 62 74 
34 438i , a ae 
49 63 84 2 10 12 
20 23 27 13 50 63 
a a 9 59 68 
I 4 22 7 7 14 
3 5 16 14 12 26 


TABLE 2 


DISTRIBUTION OF VOTES IN NONUNANIMOUS CIVIL 
RIGHTS CASES, 1949-1950 


In Support or In DemiAt oF 
Ciamep Ricet Cramep Ricet 
Per Cent Per Cent 
1949-50 ~= of Total 1949-50 of Total 
17% 25 83% 
87 4 13 
19 25 81 
65 II 35 
89 2 11 
29 22 71 
32 22 68 
22 14 78 
16 26 84 


+9° The divided civil rights cases were: Ackermann v. United States, 340 U.S. 193 (1950); 
Blau (Irving) v. United States, 340 U.S. 332 (1951); Breard v. Alexandria, 341 U.S. 622 (1951); 
Collins v. Hardyman, 341 U.S. 651 (1951); Dennis v. United States, 341 U.S. 494 (1951); 
Feiner v. New York, 340 U.S. 315 (1951); Garner v. Bd. Public Welfare, 341 U.S. 716 (1951); 
Hoffman v. United States, 341 U.S. 479 (1951); Joint Anti-Fascist Refugee Committee v. 
McGrath, 341 U.S. 123 (1951); Jordan v. DeGeorge, 341 U.S. 223 (1951); Kunz v. New York, 
340 U.S. 290 (1951); Rogers v. United States, 340 U.S. 367 (1951); Tenney v. Brandhove, 
341 U.S. 367 (1951); United States v. Williams, 341 U.S. 58 (1951); United States v. Williams, 
341 U.S. 70 (1951); Williams v. United States, 341 U.S. 97 y Kips?) Chief Justice Vinson is 
treated as not participating in the Breard case for purposes of this table since his vote is cast 
upon a point distinct from the civil rights issue which concerned the other eight Justices. 

Unanimous civil rights cases, not included in the table, are Blau (Patricia) v. United 
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IV. Lawyers’ Law 

a) Federal jurisdiction, procedure, and related subjects 

For intriguing technical questions, the 1950 term was a lawyer’s feast, 
with at least eight cases of distinct interest." Major problems were raised 
under the Federal Tort Claims Act.’” In one, the issue was whether the 
government could be impleaded by a defendant asa joint tort-feasor under 
the Act, and the Court held that it could."®? In the second, the Court 
unanimously decided that the government could not be sued for injuries 
borne by soldiers incident to military service.’™ 

The military liability case involved three different situations. In one, 
the deceased allegedly burned to death as a result of negligent quartering. 
In a second, deceased allegedly died because of an army doctor’s mal- 


States, 340 U.S. 159 (1950); Dowd v. United States ex rel Cook, 340 U.S. 206 (1951); Gerende 
v. Bd. Supervisors, 341 U.S. 56 (1951); Gusik v. Schilder, 340 U.S. 128 (1950); Niemotko v. 
Maryland, 340 U.S. 268 (1951); Shepherd v. Florida, 341 U.S. 50 (1951). 

The table in the 1949 Term article, 37-38, contained an error in the list of cases, called to 
my attention by Mr. Irving Dilliard of the St. Louis Post Dispatch. In note 142, Building 
Service Union v. Gazzam, 339 U.S. 532 (1950), was erroneously listed as nonunanimous, 
and Darr v. Burford, 339 U.S. 200 (1950), which was a nonunanimous civil rights case, was 
omitted. However, this error occurred in the footnote only, and not in the Table, so that the 
figures given remain unchanged. 

'9t Not otherwise mentioned in the text are Amer. Fire & Casualty Co. v. Finn, 341 U.S. 6 
(1951), on the removability of a suit against local and foreign defendants under the provision 
of 28 U.S.C.A. § 1441(c) (1950) for removal of a ‘‘separate or independent claim or cause of 
action.” In this case the original claim was made in a state court against a local defendant, the 
insurance agent, and two foreign insurance companies. One of the insurance companies re- 
moved, and judgment was obtained only against it. It was nonetheless allowed subsequently 
to raise the issue of the legality of the removal precipitated by itself, and to defeat the removal 
because theclaim against it had not been ‘‘separate or independent.” Snyder v. Buck, 340 U.S. 15 
(1950) holds that where an action is against a named government official who retires during its 
pendency, his successor must be substituted within the statutory time or the action abates. 
(In the Finn case, Justice Douglas, dissenting, expressed the view that petitioner, having re- 
moved his case and lost it, ‘‘is now estopped from having it remanded.” Amer. Fire & Casualty 
Co. v. Finn, supra, at 19. In the Snyder case, Justice Douglas wrote the opinion of the Court. 
There the government lost in the trial court, and it wrongfully took the appeal in the name of 
respondent who had retired. Nonetheless, here, said Justice Douglas, is a ‘‘declared policy of 
Congress not to be altered by . . . some theory of estoppel.” Snyder v. Buck, supra, at 109. 
If estoppel can keep a defendant from benefiting from his own jurisdictional error under one 
section of the judicial code, why not another?) 

In Missouri ex rel Southern Ry. Co. v. Mayfield, 340 U.S. 1 (1950), it was held that a state 
may apply its own forum non conveniens doctrine to bar a Federal Employers Liability Act 
case from its courts. In United States ex rel Touhy v. Ragen, 340 U.S. 462 (1951), the Court 
held that only the Attorney General, and not a subordinate, may be directed by a court to 
produce papers of the Department in court. As a practical matter, this requires that such suits 
be brought in the District of Columbia, and renders immeasurably more difficult the requiring 
of papers in criminal litigation. What good is served by this awkwardness is not disclosed. 

199 60 Stat. 812, 28 U.S.C.A. § 2674 (1950). 

"93 United States v. Yellow Cab Co., 340 U.S. 543 (1951). 


* Feres v. United States, 340 U.S. 135 (1950). 
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practice. In a third, the plaintiff claimed that a towel had negligently been 
left in his abdomen by an army doctor. Justice Jackson, in an admirable 
and thoughtful opinion, held the Act inapplicable. He readily distin- 
guished Brooks v. United States,** which had permitted recovery for a 
soldier injured by government negligence while on furlough—in that situa- 
tion, the soldier stands in the same position as the remainder of the public. 
But the soldier on duty is protected by a cordon of federal regulations and 
laws quite outside the Tort Claims Act, and there is no apparent great 
utility in pulling them under that statute. 

Of major importance in the field of review of state administrative regu- 
lation is Alabama Public Service Comm'n v. Southern Ry. Co” The suit 
was a diversity action brought in federal court to enjoin the operation of a 
Commission order concerning termination of service on particular lines. 
The jurisdictional issue was whether such a suit can be brought in federal 
court. 

Eight years ago, in Burford v. Sun Oil Co.,'*" the Court had, five to four, 
held that a somewhat similar suit to enjoin an order of the Texas Railroad 
Commission could be brought only in a state court. The Burford case was 
open to either of two interpretations: either it was a comprehensive deci- 
sion as to state administrative agencies generally, or it was a very special- 
ized situation peculiar to the Texas oil problem and to the unusual agency- 
court relationship in Texas oil law. In this year’s Southern Ry. case, seven 
Justices agreed, in an opinion by the Chief Justice, to push Burford to its 
maximum interpretation, and the present suit was ordered dismissed from 
federal court on its authority. The point here, as in Burford, was not one 
of jurisdictional power; it was whether, as a matter of equitable discretion, 
a federal court ought to decline to exercise jurisdiction in these adminis- 
trative agency cases. 

Surely if the federal courts have an equitable discretion, they should 
exercise it here. Every federal issue can be raised in the Supreme Court no 
matter which route the case follows, and all the considerations of avoid- 
ance of needless tension in federal-state relations apply in state adminis- 
trative order cases generally.'** The opinion of the Chief Justice marshals 
many reasons for its result. All this being true, the only real puzzle in 
the case is the vigor of Justice Frankfurter’s argument in disagreement, 


195 337 U.S. 49 (1949). 198 341 U.S. 341 (1951). 97 319 U.S. 315 (1943). 


«98 The cases are comprehensively reviewed in the Burford opinion; and see Great Lakes 


Dredge & Dock Co. v. Huffman, 319 U.S. 293 (1943). For further discussion see Contraction 
of Federal Jurisdiction, p. 361 infra. 
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in which Justice Jackson joined, that the holding is “in flagrant contra- 
diction with the unbroken course of decisions in this Court for seventy- 
five years.”*®? The ruling, on the contrary, seems to be the inevitable de- 
velopment of a path which Justice Frankfurter himself helped to map.*° 

It is a prerogative of the critic to be perverse, and as a result, Justice 
Frankfurter can be belabored for excess of caution in the case just men- 
tioned, and for excess of innovation in the most novel jurisdictional case of 
the year, West Virginia v. Sims.?* This is the West Virginia compact case. 
Eight states entered into a compact concerning pollution of the Ohio. 
Congress approved the compact. Subsequently, in an action in state court 
appropriately raising the issue, the West Virginia Supreme Court found its 
own state’s act ratifying the compact invalid under the state constitution, 
principally on the ground that it violated Art. X, Section 4, limiting the 
capacity of the state to contract debts. ~ 

The Supreme Court reversed this opinion of the West Virginia Supreme 
Court in an opinion by Justice Frankfurter which substitutes the Supreme 
Court’s own interpretation of Art. X, Section 4, for that of the West Vir- 
ginia Court. The Supreme Court’s opinion concludes: “In view of these 
provisions, we conclude that the obligation of the State under the Com- 
pact is not in conflict with Art. X, sec. 4 of the State Constitution.’ 

The Court, in three opinions, offers three possible grounds for reversing 
West Virginia. The first is Justice Frankfurter’s majority opinion, that the 
Court has the power to reinterpret state holdings on its own constitution 
in the peculiar area of the compact clause, despite the fact that for vir- 
tually all other purposes, the state is the final authority on its own law. 
The second ground is that of Justice Reed, who flatly disagrees that the 
Supreme Court may interpret the state constitution for itself ‘‘unless it is 
prepared to say that the interpretation is a palpable evasion to avoid a 
federal rule.””*°? He seems (for his opinion is not extensive) to accept the 
argument of the United States, on the side of the petitioner, that the Com- 
pact Clause “‘must be read as an affirmative grant of power to States to 
enter into interstate compacts, subject only to the necessity of obtaining 
the consent of Congress; that this provision of the Federal constitution 
necessarily takes precedence over all State statutes and constitutions; and 


‘99 Alabama Public Service Comm’n v. Southern Ry. Co., 341 U.S. 341, 362 (1951). 
#° R.R. Comm'n v. Pullman Co., 312 U.S. 496 (1941); and see particularly R.R. Comm’n 
¢ Texas v. Rowan & Nichols Oil Co., 310 U.S. 573 (1940), opinion modified, 311 U.S. 614 
1940). 


t 341 U.S. 22 (1951). 22 Thid., at 32. 3 Thid., at 33. 
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that any attempt by a State, by its Constitution or otherwise, to impose 
further limitations on its power to enter into such compacts must fail be- 
cause of conflict with the Constitution of the United States.”’** As Justice 
Reed himself puts it: “Since the Constitution provided the compact for 
adjusting interstate relations, compacts may be enforced despite other- 
wise valid state restrictions on state action.”**s 

Finally there is Justice Jackson’s solution. This compact was ratified by 
West Virginia in 1939, by Congress in 1940. This suit involves West Vir- 
ginia appropriations for a period ten years later, 1949-50. Justice Jackson 
sees this as a case of estoppel. ““Whatever she now says her Constitution 
means, she may not apply retroactively that interpretation to place an 
unforeseeable construction upon what the other States to this Compact 
were entitled to believe was a fully authorized act.’ Assuming that the 
West Virginia court is to be reversed, Justice Jackson’s method is satis- 
fying. Granted, as he says, that “[e]stoppel is not often to be invoked 
against the government.”*°? It is nonetheless sufficiently shocking to one’s 
sense of justice that a state should be able to take itself out of a contract 
with seven other states ten years after the event that the handy elasticity 
of estoppel can well make a convenient bar. 

The Reed approach, making the state constitution irrelevant to the 
issue on the theory of an overriding compact power, has the possible vice 
of proving too much; by this device a state might escape any of its consti- 
tutional limitations merely because another state agreed and Congress 
gave consent. But, on the other hand, this may be a completely fanciful 
fear for our actual experience with compacts does not support it.?°* More- 
over, it does have the support of Hinderlider v. La Plata Co.,?°® which he 
claims for it. In the Hinderlider case, Justice Brandeis overrode an inter- 
pretation of Colorado law by the Supreme Court on the ground that there 
are two methods of settling interstate disputes, the judicial and the legis- 
lative, and “(t]he compact—the legislative means—adapts to our Union 
of sovereign states the age-old treaty-making power of independent sov- 
ereign nations.’’“° Brandeis seems (for the opinion is somewhat ambigu- 


2°4 Brief for United States, at 20, West Virginia v. Sims, 341 U.S. 22 (1951). 

2s West Virginia v. Sims, 341 U.S. 22, 34 (1951). 

26 Thid., at 35. 

2°7 Thid., at 36. 

28 For an extremely good general article on compacts, with full reference to the literature, 


see Regional Education: A New Use of the Interstate Compact?, 34 Va. L. Rev. 64 (1948), 
which discusses the approximately one hundred compacts since 1789. 


29 304 U.S. 92 (1938). #1 Thid., at 104. 
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ous) to be developing a theory that judicial interpretation is, as Reed says, 
irrelevant to the establishing of binding compacts, and applies only to 
their interpretation. 

The Frankfurter approach gives a different reading to the Hinderlider 
case. But the clincher for the Reed approach is that Hinderlider at no point 
attempted actually to interpret the Colorado law, as Frankfurter does the 
West Virginia law. Insofar as the Frankfurter opinion departs from the 
customary rule against federal interpretation of a state constitution, it is 
undesirable ; for it unnecessarily pits the judgment of the federal as against 
the state judiciary on a point on which the federal judiciary has far less 
competence than that of the state. 

b) Full faith and credit 


Recent divorce decisions have held that where a husband and wife of 
state A go to state B to obtain a divorce, and both are present in person or 
by counsel in state B and have full opportunity to raise the issue of the 
jurisdiction of state B’s courts there, neither will be permitted to raise the 
issue of B’s jurisdiction in subsequent litigation in state A.“ But the 
question of the rights of third parties to make that challenge had not been 
closed. 

The difficulties arise because the holding that both parties are bound if 
they appear is based on res judicata. But res judicata is not, strictly speak- 
ing, available as a bar to a person, as a child, who was not a party to state 
B’s divorce. The issue is raised under the most extreme conditions in this 
year’s Johnson v. Muelberger,* in which a child of a first marriage chal- 
lenged her father’s divorce from a second marriage in a dispute over the 
father’s estate with the wife of his third marriage. The divorce from wife 
No. 2 is thus both challenged and upheld by persons who were not parties 
to it. 

The challenged divorce took place in Florida. This action between child 
of wife No. 1, and wife No. 3, took place in New York. The Florida juris- 
diction for the challenged divorce was in fact spurious. New York held 
that its courts could review the validity of the Florida divorce. Justice 
Reed for the Supreme Court reversed, and rounded out the recent develop- 
ments in this branch of the law with this corollary: The right of the state 
of the forum to permit a collateral attack upon a divorce depends, not 
upon its own law of collateral attack, but upon that of the divorcing state. 


1 The most recent case is Sherrer v. Sherrer, 334 U.S. 343 (1948), discussed by many, 
including Paulsen, Migratory Divorce, 24 Ind. L.J. 25 (1948). 


219 340 U.S. 581 (1951). 
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In this situation, if Florida would have permitted the child to raise the 
issue of the validity of the Florida divorce, then New York should do so. 
Otherwise New York may not do so. Upon examination of the (very 
skimpy) Florida law on the subject, it was held that Florida would not 
have permitted the attack. 

The case is completely consistent with the policy of the recent divorce 
cases, notably Sherrer v. Sherrer. If the parties to a marriage are to be 
allowed, as Sherrer does allow them, to get a divorce from any state that 
will not inquire too scrupulously into its jurisdiction, there is very little 
reason to allow a child to unsettle the situation. As Professor Paulsen, a 
close student of the subject, says, “‘it is difficult to see why a child should 
be permitted to raise doubts, in a collateral proceeding, about the validity 
of his parents’ divorce.”""* The “quickie” divorce states can now, if need 
be, patch up their own law of collateral attack, and thus render their six 
week residence requirements immune from attack. The evils of divorce by 
consent would not be appreciably rectified by leaving a loophole in the 
law. 


V. THE INSTITUTION AND ITs JUSTICES 
THE WORK OF THE INSTITUTION 


Again this year, the most striking aspect of the work of the Court was 
its declining quantity. This year the number of cases was 88.”5 For the 
immediately preceding years, the number has been: 1949—94; 1948—122; 
1947—119. Before World War IT, the docket usually ran to 200 and more 
cases a year. 

This reduction in the size of the docket is due to two major factors. 
First is the rigidity with which the writ of certiorari is being granted. 
Second is the decline in cases worthy of consideration. If certiorari were 
granted in all the cases in which it might rationally be granted, the num- 


3 334 U.S. 343 (1948). 
2%4 Paulsen, Divorce Jurisdiction by Consent of the Parties, 26 Ind. L.J. 380, 383 (1951). 


5 The same method of counting cases has been used uniformly throughout this series of 
articles. Counted are those cases which were (a) argued, and (b) decided with an opinion 
which is more than a single word of affirmance or reversal with citations. For example, Crest 
Specialty v. Trager, 341 U.S. 912 (1951), is not counted because, although it was argued, the 
order of disposition consists entirely of, ‘Per curiam: The judgment is reversed. Great At- 
lantic & Pacific Tea Co. v. Supermarket Equipment Corp., 340 U.S. 147.” 

The greatest compilation difficulty arises in connection with companion cases. Simple com- 
panion cases are not included. For example, Amalgamated Ass’n of St. Ry. Employees v. Wis. 
Emp. Rel. Bd., 340 U.S. 383 (1951) and the companion cases of St. John v. Wis. Emp. Rel. 
Bd., 340 U.S. 411 (1951), and Bus Employees v. Wis. Emp. Rel. Bd., 340 U.S. 416 (1951), are 
treated for all tabular purposes as one case. More complex companion cases, which require 
serious discussion of at least one independent point, are counted separately. 
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ber of cases would still not reach the pre-War docket figures, but the num- 
ber would be considerably greater than it now is.”* 

The fact is, as was noted last year, that three Justices as prolific as 
Hughes, Brandeis or Stone (or Black or Douglas, for that matter) could 
have written all the majority opinions at the past term with no perceptible 
strain. The purpose of the Certiorari Act of 1925*"’ was to reduce the dock- 
et to a manageable level, not to leave the Court with nothing to do. There 
is a Knute Rockne legend that one of his players asked to be excused from 
practice one afternoon because he was to attend a dance in the evening. 
Rockne excused him without comment. When Saturday came, the boy 
was not used, and so again the next Saturday, and the next. Finally he 
asked Rockne when he would play. 

Said Rockne, “I’m saving you.” 

“For what?” asked the boy. 

“For the junior prom,” was Rockne’s answer. 


The same question can be asked here: What is the Court saving itself 
for? 


Professor Harper and his collaborators have set themselves the task of 
discussing the certioraris denied so completely that it is unnecessary to go 


TABLE 3 
DISTRIBUTION OF MAJORITY OPINIONS 


into the details here.”* However, appended to this article is a list of some 
certioraris which might well have been granted. 

The distribution of majority opinions”® among the Justices is shown in 
Table 3. 

The extent to which the views of particular Justices have prevailed can 
best be measured by concentrating on the most important of the decisions, 

6 Harper and Rosenthal, What the Supreme Court Did Do in the 1949 Term, 99 U. Pa. 
L. Rev. 293 (1950), compile a list of all the cases they think might conceivably have been 
granted at the 1949 term. The list is 65 cases. If all had been granted, the docket would still, 


by pre-World War II standards, have been light. My own list of possible grants last year, less 
comprehensively gathered, was 18 cases. 1949 Term article, 53, 54. 


*7 43 Stat. 938 (1925), as amended, 62 Stat. 928 (1948), 28 U.S.C.A. § 1254 (1949). 
"* Their article cited in note 216, supra, is to be followed by a series. 


9 This, too, has its complications in the few cases in which there is no opinion of the Court. 
In those instances, the case is listed for the Justice who announced the judgment of the Court. 
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and for this purpose I have chosen, as objectively as possible on so subjec- 
tive a matter, the two groups of cases which seem to me to have the most 
important consequences to society. The first group consists of the nine 
cases which seem the most significant of the year.*° The second group of 
eighteen cases are definitely less important, but are not routine. The 
data in Tables 4 and 5 are taken from these two groups. Disqualifications 
or, in one case, an opinion dubitante,™ give some of the Justices fewer than 
a total of twenty-seven. 


TABLE 4 
VOTING DISTRIBUTION IN MAJOR AND IMPORTANT CASES*! 


Majority Votes Dissentinc Votes 
Major Important Total Major Important Total 
23 4 
14 12 
22 5 
17 9 
13 14 
24 
21 
14 19 
12 18 


worrh OF KH HUNN 


The foregoing data show, as would be expected with the generally con- 


servative trend of the Court, that Justices Black and Douglas are most 
often in the minority in important cases. For the first time in the last five 


™° Blau (Patricia) v. United States, 340 U.S. 159 (1950); Collins v. Hardyman, 341 U.S. 
651 (1951); Dennis v. United States, 341 U.S. 494 (1951); Feiner v. New York, 340 U.S. 315 
(1951); Garner v. Bd. Pub. Works, 341 U.S. 716 (1951); Joint Anti-Fascist Refugee Committee 
v. McGrath, 341 U.S. 123 (1951); United States v. Pewee Coal Co., 341 U.S. 114 (1951); 
RCA v. United States, 341 U.S. 412 (1951); Schwegmann Bros. v. Calvert Distillers, 341 U.S. 
384 (1951). 


=t Alabama Public Service Comm’n v. Southern Ry. Co., 341 U.S. 341 (1951); Bus Employees 
v. Wisconsin Board, 340 U.S. 383 (t951); Breard v. Alexandria, 341 U.S. 622 (1951); Dean 
Milk Co. v. Madison, 340 U.S. 349 (1951); Emich Motors Corp. v. General Motors Corp. 
341 U.S. 558 (1951); Hoffman v. United States, 341 U.S. 479 (1951); Johnson v. Muelberger, 
340 U.S. 581 (1951); NLRB v. Denver Building & Construction Trades Council, 341 U.S. 675 
(1951); NLRB v. Highland Park Mfg. Co., 341 U.S. 322 (1951); Norton Co. v. Dep’t Revenue, 
340 U.S. 534 (1951); Panhandle Eastern Pipe Line Co. v. Michigan Public Service Comm’n, 
341 U.S. 329 (1951); Rogers v. United States, 340 U.S. 367 (1951); Standard Oil Co. v. FTC, 
340 U.S. 231 (1951); Spector Motor Service v. O’Connor, 340 U.S. 602 (1951); Tenney v. 
Brandhove, 341 U.S. 367 (1951); United States v. Williams, 341 U.S. 70 (1951); Univ. Camera 
Corp. v. NLRB, 340 U.S. 474 (1951); Williams v. United States, 341 U.S. 97 (1951). Timken 
Roller Bearing Co. v. United States, 341 U.S. 593 (1951) is not included because of the un- 
certainty of which majority (i.e. the majority on which point) to use for tabular purposes. 

2 Justice Frankfurter, in RCA v. United States, 341 U.S. 412 (1951). 

™3 Where a Justice dissents on a minor point only, or concurs on a minor point but dis- 
agrees on the main point, his vote is counted on the major issue. Thus the concurring votes of 
Justices Frankfurter and Jackson in Alabama Public Service Comm’n v. Southern Ry. Co., 
341 U.S. 341 (1951) are treated as a dissent because of their disagreement on the main matter. 





1952] THE UNITED STATES SUPREME COURT: 1950-51 219 


years, Justice Jackson is the Justice most often in the majority, in part a 
product of the trend toward his views both in the area of restriction of 
freedom of speech and in the area of expansion of the commerce clause as a 
limitation on state power. 

Table 6 shows the distribution of agreements among the Justices in the 
major and important cases. 


TABLE 5 


PERCENTAGE IN MAJORITY, 
MAJOR AND IMPOR- 
TANT CASES 


AGREEMENT AMONG JUSTICES IN MAJOR AND IMPORTANT CASES 


Frank- Doug- Jack- 

Vinson Black Reed furter las son Burton Clark Minton 
14 22 13 II 20 19 18 20 
as 11 13 19 13 14 12 12 
II “ 12 12 21 18 17 16 
13 12 sin II 18 17 10 13 
19 12 II es 12 13 13 8 
13 21 18 12 é 18 16 17 
14 18 17 13 18 = 17 16 
12 17 10 13 16 17 oa 13 
12 16 13 8 17 16 13 2 


Justices most often in agreement were Chief Justice Vinson and Justice 
Reed. Justices least often in agreement were Justices Douglas and Minton. 


THE WORK OF THE INDIVIDUAL JUSTICES 


On this bench, which history will record as the Vinson Court, the Chief 
Justice remains a surprisingly obscure figure. On the one hand, for the 
past two years of frequently divided decisions, he has almost invariably 
been of the majority in the important cases. Yet the cases which he assigns 
to himself are frequently modest, and in the remainder one seldom gets the 
sense of a distinct personality. 

During his four years, the Chief Justice has consistently upheld restric- 
tions on freedom of speech except in the most obviously precedent-con- 
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trolled situations.** His opinions in the Feiner and Dennis cases are thus 
in his personal tradition. But while the Dennis case has been severely 
criticized in this article for its policy, that criticism should not lap over on 
its technique. Assuming that freedom of speech is to be limited, the Chief 
Justice’s is a workman like way of doing it, as clear as a landmark decision 
is likely to be, contemplative, and far more moderate than the excessive 
positions asked by the government and offered by the concurrences of 
Justices Frankfurter and Jackson. The opinion is a thoroughly fair expres- 
sion of its point of view. So with his opinion on the Wisconsin public utility 
strike act,?** which is direct, succinct, and comprehensive. 

One trifling embarrassment for the Chief Justice was a per curiam opin- 
ion in United States v. Alcea Band of Tillamooks,™ in which he was com- 
pelled to swallow some poorly-thought-through prose of a few years be- 
fore. Four years ago he wrote an opinion giving the Tillamooks a judg- 
ment against the United States for an ancient taking of the Indians’ land. 
That judgment, if it rested on anything, necessarily rested on Fifth 
Amendment “just compensation’’ principles, for the earlier opinion ex- 
cluded every possible other basis on which it might have rested.’ This 
year the issue was whether the tribe should have interest on that judg- 
ment, to which they were entitled if it was a just compensation award. 


The per curiam, in denying the interest, declared that the previous judg- 
ment had not rested on just compensation, and again discreetly avoided 
disclosing what its basis was. 

The Chief Justice must bear responsibility for what is probably the 
most artless opinion to emerge from the Court in some years. The case is 
Jordan v. DeGeorge,”* and the issue is whether an alien who was twice con- 


224 See, e.g., American Communications Ass’n v. Douds, 339 U.S. 382 (1950); cf. a precedent- 
controlled situation, this year’s Niemotko v. Maryland, 340 U.S. 268 (1951), and Kunz v. 
New York, 340 U.S. 290 (1951). 

=s Bus Employees v. Wisconsin Board, 340 U.S. 383 (1951). 

6 341 U.S. 48 (1951). 

7 United States v. Alcea Band of Tillamooks, 329 U.S. 40 (1946). The earlier opinion said 
that the jurisdictional act under which the case was brought “‘neither admitted nor denied 
liability. The Act removes the impediments of sovereign immunity and lapse of time and pro- 
vides for judicial determination of the designated claim. No new right or cause of action is 
created. A merely moral claim is not made a legal one. The cases are to be heard on their 
merits and decided according to legal principles. . . .” Ibid., at 45. Those legal principles, the 
opinion went on, were to be found in such cases as United States v. Creek Nations, 295 U.S. 
103, 110 (1935). But the Creek Nations case, with its allysion to ‘‘pertinent constitutional 
provisions” and its other citations shows clearly that if there was any “legal” and non-moral 
base for the original claim, it must have been the Fifth Amendment. See Cohen, Handbook of 
Indian Law 94, 96 (1945). This year’s case thus presents a most mysterious turn-about for 
the Chief Justice and Justices Frankfurter and Douglas, all that is left of the earlier majority. 

m8 341 U.S. 223 (1951). 
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victed of liquor tax avoidance had been guilty of ‘‘moral turpitude’”’ for 
deportation purposes. The following quotations are here strung together 
from six pages of the opinion: 


Our inquiry in this case is narrowed to determining whether this particular offense 
involves moral turpitude. . . . Without exception, federal and state courts have held 
that a crime in which fraud is an ingredient involves moral turpitude. In the construc- 
tion of the specific section of the Statute before us, a court of appeals has stated that 
fraud has ordinarily been the test to determine whether crimes not of the gravest 
character involve moral turpitude. In every deportation case where fraud has been 
proved, federal courts have held that the crime in issue involved moral turpitude. . . . 
In the state courts, crimes involving fraud have universally been held to involve 
moral turpitude. . . . In view of these decisions, it can be concluded that fraud has 
consistently been regarded as such a contaminating component in any crime that 
American courts have, without exception, included such crimes within the scope of 
moral turpitude. It is therefore clear, under an unbroken course of judicial decisions, 
that the crime of conspiring to defraud the United States is a ‘crime involving moral 
turpitude.’ . . . Whatever else the phrase ‘crime involving moral turpitude’ may mean 
in peripheral cases, the decided cases make it plain that crimes in which fraud was an 
ingredient have always been regarded as involving moral turpitude. . . . Fraud is the 
touchstone by which this case should be judged. The phrase ‘crime involving moral 
turpitude’ has without exception been construed to embrace fraudulent conduct. 


One gets the impression that there is some connection between fraud 


and moral turpitude. 

For Justice Black, the term was a consistent series of defeats on every- 
thing that is really important to him. No judge in America holds firmer 
views of constitutional opposition to restrictions on speech. No one is more 
opposed to loyalty programs. The Dennis case,?*° the Feiner case,?*° the 
Los Angeles Oath case?" the piddling ground gained against the loyalty 
program in the Joint A nti-Fascist case***—these are blows at his most fun- 
damental convictions. 

Black’s main task of the year was recording that opposition. From the 
structure and brevity of his opinions, it appears that he has given up com- 
prehensive in favor of very pointed opposition. “It should be plain that 
my disagreement with the majority of the Court as now constituted stems 
basically from a different concept of the reach of the constitutional liberty 
of the press rather than from any difference of opinion as to what former 
cases have held,” he says in Breard v. Alexandria ?** and in Dennis he adds 
to the same thought: “Consequently, it would serve no useful purpose to 


™9 341 U.S. 494 (1951). 
73° 340 U.S. 315 (1951). 3 341 U.S. 123 (1951). 
43t Garner v. Board of Public Works, 341 U.S. 716 (1951). *33 341 U.S. 622, 650 (1951). 
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state my position at length.”**4 Yet that desire to strike with one blow 
may result in opinions too elliptical; in Dennis, there are only two para- 
graphs on the critical issue, and a little more would have been helpful. 
There is a hint of disagreement with the “clear and present danger” ap- 
proach without clear suggestion of what should be substituted. 

In other zones, Black’s work shows its usual qualities of crisp compe- 
tence. Outstanding opinions are the self-incrimination cases, Blau and 
Rogers (dissent) ;°5 a war risk insurance case ;**° and a full faith and credit 
case involving a Wisconsin action on an Illinois wrongful death statute.*2’ 
On the debit side, the dissent in the Dean Milk case?** in which he would 
uphold the Madison, Wisconsin, prohibition on sales of milk not pas- 
teurized in the neighborhood could only have been written by a Justice 
who was very deeply committed to the proposition that state regulations 
of commerce can scarcely ever burden it. 

If there had been any lingering doubts that Justice Reed is still the 
Court’s middle-of-the-roader, its “swing man,” they were erased by the 
work of the term. It was a successful and productive year for him, one on 
the road to becoming intellectual leader of the new majority. As was pre- 
dicted last year, Reed is becoming the Sutherland to Vinson’s Taft—i.e., 
the writerof many of the most important and most serious opinions of the 
new Court. In technical zones, he was, happily, called upon with fre- 
quency, with such good results as Johnson v. Muelberger,?** the case of the 
“quickie” divorce challenged by a child who was not a party to it; and 
Standard Oil Co. v. New Jersey,’ an extremely good opinion upholding a 
New Jersey escheat statute. 

In basic matters of social policy, Reed continued to exhibit great cau- 
tion. His opinions in the United States ». U.S. Gypsum Co.™ and Timken 
Roller Bearing Co. v. United States*” antitrust cases, the first refusing fully 
to strengthen the decree and the second striking a body blow to divestiture 
as an antitrust remedy, are typical of his unwillingness to put real bite 
behind the bark of the Sherman Act. In matters of free speech, Reed is the 


434 341 U.S. 494, 579 (1951). 

235 Blau (Patricia) v. United States, 340 U.S. 332 (1951); Rogers v. United States, 340 U.S. 
367 (1951). 

+36 Standard Oil Co. of N.J. v. United States, 340 U.S. 54 (1950). 

37 Hughes v. Fetter, 341 U.S. 609 (1951). 

238 Dean Milk Co. v. Madison, 340 U.S. 349 (1951). 24° 341 U.S. 428 (1951). 

239 340 U.S. 581 (1951). 24% 340 U.S. 76 (1950). 


2# 341 U.S. 593 (1951). The Timken case is so much more important than U.S. Gypsum 
that it may be misleading to allude to the two together. 
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hardest-hitting of the opponents of liberalism. His dissent in the Joint 
Anti-Fascist case** is one of the most thorough systematizations of reaction 
on the books. It is, given its point of view, one of the best opinions of the 
year. He faces Justice Burton’s pleading points head on. He meets the 
question of right to sue by demonstrations that no rights of the petitioners 
are abridged, contends that no legal injury is done the organizations by 
their listing, and manages to turn the discussion off to the safe ground of 
noninterference with administrative discretion. The listing he analogizes 
to a grand jury investigation: ‘These petitioners are not ordered to do 
anything and are not punished for anything.’’*** The argument is mas- 
sively (but not excessively) supported with the paraphernalia of the law 
library, the orders, the cases, the statutes, the English materials. Every- 
thing is considered, except what the listing actually does. 

The occupational hazard of judging for Justice Frankfurter is making 
up his mind and getting things done.** This is worth comment because it 
is more than one man’s psychological quirk; it is symptomatic of the 
plight of the intellectual liberal in our times, torn between opposing abso- 
lutes. Frankfurter’s Dennis opinion, as was said earlier, is an epitome of 
intellectual ineffectiveness; it is many pages of consent to what the legisla- 
ture has done, followed by many pages of regret that they have done it. 
One half or the other of that essay is irrelevant to the judge’s function. 

The one thing the public ought to get from its judges is some kind of 
decision, one way or the other. In Canton R. Co. v. Rogan,” Justice Frank- 
furter joins Justice Jackson in “reserving judgment”; as far as they are 
concerned, the case is not decided at all. And in RCA v. United States,?* 
the color TV case, the Justice’s opinion (neither a concurrence nor a dis- 
sent) is “‘dubitante,’”’ and consists of a general, and rather interesting, 
essay on the facts of color television, without any resolution of the issues 
brought to the Court for decision. As one of the Justice’s friends is re- 
ported to have said to him, “I agree with everything you say, but will 
deny to the death your right to say it.” 


+43 Joint Anti-Fascist Refugee Committee v. McGrath, 341 U.S. 123, 187 (1951). 
44 Thid., at 203. 


48 No new development: ‘‘Justice Frankfurter considers the actual decision of cases by the 
Supreme Court of less importance than some other Justices, carrying his doctrine of nonaction 
for that tribunal to the point of systematic philosophy. In a very substantial number of cases, 
he would either not decide the case as a matter of some general policy or remand it for further 
proceedings before he would consider it ripe for decision. This year he was either alone or in a 
small minority in seven cases which he thought not suitable for decision.” 1948 Term article, 
49. 


+46 340 U.S. 511 (1951). 47 341 U.S. 412 (1951). 





224 THE UNIVERSITY OF CHICAGO LAW REVIEW [Vol. 19 


When this inconclusive quality spreads to the whole institution, cases 
are undecided by the Court as a whole. The Justice’s opinion ix: Universal 
Camera Corp. v. NLRB, described at length above, is a superb analysis 
of the intent of Congress as to judicial review of administrative orders; but 
just when the inconclusiveness and haziness of the Congressional will is 
laid bare, the whole problem for administrative agencies generally is sent 
back to the lower courts without any concrete leadership as to what they 
are to do. 

There are major Frankfurter credits to be noted. The Universal Camera 
discussion has been mentioned. The dissent in the Schwegmann case** is 
as good an example as there can be of working out legislative history, and 
acquiescing in it. The Williams case, interpreting the Civil Rights Act of 
1871, may be, as was argued above, unsound; but it is an excellent and 
ingenious attempt to make its case.**° The opinion in the case on federal 
court review of state administrative agencies is a concise job of massing all 
the favorable precedents, and distinguishing away those unfavorable. 
A decision on Missouri’s right to dismiss FELA cases on forum non con- 
veniens grounds is clear and crisp.*” A concurrence on the right of a dis- 
trict court to subpoena Department of Justice records is considerably 
more clear than the opinion of the Court which it accompanies.*** 

In terms of personal accomplishment, this is very probably Justice 
Douglas’ outstanding year on the Court. In 1950-51, he was the batter 
who couldn’t strike out. His Dennis dissent, clear, artful, and strong, will 
stand with the great expressions of Holmes and Brandeis in the free speech 
cases. His majority opinion in the Schwegmanm case knocking out state 
fair trade laws as applied to “non-signing” merchants is, at least, a tour de 
force. His opinion in the Joint Anti-Fascist case** should appeal even to 
those who disagree with it as a powerful statement of the case against the 
loyalty program. His majority opinion in the Williams group eliminates 

248 340 U.S. 474 (1951). The principal institutional consequences of this philosophy of in- 


decision is probably felt in the certioraris denied; the declining docket may be in part due to 
urgings by the Justice that this case, and that, and the other one should not be decided ‘‘now.” 


249 Schwegmann Bros. v. Calvert Distillers Corp., 341 U.S. 384, 397 (1951). 

2° United States v. Williams, 341 U.S. 70 (1951). 

2st Alabama Public Service Comm’n v. Southern Ry. Co., 341 U.S. 341, 351 (1951). 

#82 Missouri ex rel Southern Ry. Co. v. Mayfield, 340 U.S. 1 (1950). 

83 United States ex rel Touhy v. Ragen, 340 U.S. 462, 470 (1951). 

*s4 Dennis v. United States, 341 U.S. 494, 581 (1951). 

#85 Joint Anti-Fascist Refugee Committee v. McGrath, 341 U.S. 123, 174 (1951). 

#86 The majority opinion in this group is in 341 U.S. 97 (1951), the dissent, ibid., at 87. 
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many of the uncertainties of the earlier Screws case,*5’ and his dissent in 
that group is as clear as it is hard-hitting. 

There are a few things with which to quibble. Why did the Justice, who 
has consistently opposed invalidation of state laws under the commerce 
clause, join in a dissent by Justice Frankfurter which is a most fulsome 
praise of the very decisions to which he has dissented?*** Why, in one case 
in which the continuance of one Reiss in the matter at the trial stage is 
extremely relevant, does the Douglas dissent say that Reiss was “dis- 
missed from the case,” while the majority opinion of Justice Reed says: 
“The request of respondent to dismiss Reiss after judgment was not acted 
upon by the trial court’’?*5* Which is right? But the details do not obscure 
the main line. A year which includes the opinions listed above is a very 
satisfactory year indeed. 

For charm and felicity of expression, Justice Jackson tops the bench. 
Some of his colleagues can get as much meat into a sentence, but none can 
garnish it as well. Examples: His dissent in the liquor tax-moral turpitude 
case (mentioned a few paragraphs above): “I have never discovered that 
disregard of the Nation’s liquor taxes excluded a citizen from our best 
society and I see no reason why it should banish an alien from our 
worst.” Or, concurring in a case which rejected an opinion on the im- 
migration laws which, as Attorney General, Jackson had signed, and 
which he now regretted: “If there are other ways of gracefully and good- 
naturedly surrendering former views to a better considered position, I in- 
voke them all.” Or, in decrying excess publicity about a criminal case: 
“The case presents one of the best examples of one of the worst menaces to 
American justice.”*** Or, decrying the comparative results of the Joint 
Anti-Fascist case and Bailey v. Richardson in which, as he saw it, an or- 
ganization was getting rights of due process but the individual govern- 
ment employee was not: “So far as I recall, this is the first time this Court 
has held rights of individuals subordinate and inferior to those of or- 


*7 Screws v. United States, 325 U.S. 91 (1945). 

** The conclusion is: “It is easy to mock or minimize the significance of ‘free trade among 
the states,’ . . . which is the significance given to the Commerce Clause by a century and a 
half of adjudication in this Court. With all doubts as to what lessons history teaches, few 
seem clearer than the beneficial consequences which have flowed from this conception of the 
Commerce Clause.” Panhandle Eastern Pipeline Co. v. Michigan Public Service Comm’n, 
341 U.S. 329, 340 (1951). Justice Douglas has disagreed with Justice Frankfurter on almost 
every one of the “adjudications of this Court” on that subject for the last eleven years. 

*° American Fire & Casualty Co. v. Finn, 341 U.S. 6, 17 (Reed), 21 (Douglas) (1951). 

* Jordan v. DeGeorge, 341 U.S. 223, 241 (1951). 

** McGrath v. Kristensen, 340 U.S. 162, 178 (1950). 

**2 Shepherd v. Florida, 341 U.S. 50, 55 (1951). 
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ganized groups. I think that is an inverted view of the law—it is justice 
turned bottom-side up.’’*3 

In terms of results at least, Jackson’s views were, with great frequency, 
the views of the Court. But this is limited to concurrence in result, for he 
frequently was in distinctive concurrence, rather than joining the main 
opinion. The best description of the relationship is that in 1950-51, Justice 
Jackson and the balance of the majority were walking side by side. 

Justice Jackson this year took the most extreme anti-free speech views 
held by any Justice in at least two decades. His lone dissent in Kunz ». 
New York, though most ingenious, is a fundamental attack on the right 
to speak offensive dogmas, and, as has been more fully developed above, 
his lone position in the Dennis case would reduce the First Amendment to 
negligible scope except in those rare instances in which speech is solely the 
product of one man, unrelated to others. The clear and present danger test 
was first devised by Justice Holmes in Schenck v. United Staies,® a con- 
spiracy case, and more fully developed by Holmes and Brandeis in Abrams 
v. United States?” another conspiracy case. Justice Jackson in the Dennis 
case seems to be saying that the test is inapplicable—in conspiracy cases. 
This, to borrow a phrase, is logic “turned bottom-side up.” 

At the 1950 Term Justice Burton added a new and effective weapon to 
his armory, the succinct dissent. From every standpoint, the dissents are a 
success. His few paragraphs in Collins ». Hardyman*”’ state his point and 
his reasons with great clarity, and his opinion in the Los Angeles Loyalty 
Oath case” is the neatest of the five filed. One of the most admirable Bur- 
ton opinions of prior years had been a lone dissent,” and while his general 
agreement with the Court’s majority as presently constituted will pre- 
clude his being a frequent dissenter, he may well do some of his best work 
when he is in lone position, freed of the necessity both of stating the whole 
case and of accomodating to the rest of the majority. 

The least graceful Burton opinion of the year is United States v. Yellow 
Cab Co.,?7° on the question of whether the United States may be impleaded 
as a third party defendant by a joint tort-feasor. The result, an affirma- 


263 Joint Anti-Fascist Refugee Committee v. McGrath, 341 U.S. 123, 186 (1951). 
264 340 U.S. 290, 295 (1951). 
65 249 U.S. 47 (1919). 


266 250 U.S. 616 (1919). This thought is borrowed from my colleague, Professor Donnally, 
who is developing it in some detail in a forthcoming article in the Yale Law Journal. 


267 341 U.S. 651, 663 (1951). 
268 Garner v. Board of Public Works, 341 U.S. 716, 729 (1951). 
#69 Morgan v. Virginia, 328 U.S. 373, 389 (1946). 27° 340 U.S. 543 (1951). 
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tive, seems correct and desirable. Note 4, at page 547, sets out the relevant 
statute to the extent of half a page. The text, on the very next page, sets 
out a large part of the same section over again—another half page. Some 
of the most impressive legislative history in support of the conclusion 
reached is buried in the middle of footnote 8, which covers a page and a 
third of the official reports and begins with a different and less interesting 
subject. Note 10, to the extent of a third of a page, sets out Rule 14 of the 
Rules of Civil Procedure, although no point of interpretation of that rule 
is raised and its only relevance is its existence. On the other hand, the 
opinion very neatly dispatches the government quibble that, even though 
it can be sued for contribution, it may not be impleaded in an original case 
by a joint tort-feasor because of fancied difficulties arising from the mix- 
ture of jury and non-jury issues in the same litigation. 

The four main Burton opinions of the year are, to my own taste, dis- 
tinctly over-conceptual.*” As we said above in discussion of the Spector 
Motor case,?” the opinion goes straight through substance to form. If, as 
all concede, the Taft-Hartley Act had to be rewritten in the secondary 
boycott cases, there was no reason to draw back at the very point where a 
little more rewriting would have made sense.?”? But the merits of con- 
ceptual as against functional jurisprudence raise issues aside from the 
point here under discussion, for the relative weight to be given in law to 
words as against things is in constant dispute. For examples of a particular 
kind of jurisprudence, the Spector opinion and the Joint Anti-Fascist 
opinion are very fine. 

No one can fairly complain that Justice Clark is overly conceptual. As 
was developed above, his several opinions on the commerce clause as a 
limitation of state power both ask the relevant questions and search in the 
facts for the relevant answers with a clarity which that difficult subject 
greatly needs.?’* No reader will have any difficulty in knowing exactly 
what circumstances in the actual life of the community making the regula- 
tion and what balancing interest of the nation cause him either to uphold 
or to invalidate a law. On the merits, his focus on the presence or absence 
of actual discrimination in these cases strikes at the most vital point. 

*7* Joint Anti-Fascist Refugee Committee v. McGrath, 341 U.S. 123 (1951); NLRB v. 
Denver Building & Trades Council, 341 U.S. 675 (1951), and related cases; Spector Motor 


Service v. O’Connor, 340 U.S. 602 (1951); Standard Oil Co. v. FTC, 340 U.S. 231 (1951). 
279 See p. 182 supra. 


*73 NLRB v. Denver Building & Trades Council, 341 U.S. 675 (1951). 


74 Dean Milk Co. v. Madison, 340 U.S. 349 (1951); Cities Service Gas Co. v. Peerless Oil 
& Gas Co., 340 U.S. 179 (1950); Norton Co. v. Dep’t Revenue, 340 U.S. 534, 541 (1951), 
dissent; Spector Motor Service v. O’Connor, 340 U.S. 602, 610 (1951). 
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Disqualifications in the leading free speech cases do not obscure the fact 
that as the new cases come up, Clark will be standing squarely with Vin- 
son and Reed. Where he could participate in such cases, he was with 
them.?"5 

The Champlin case,?” with its remarkable conclusion that one definition 
clause in a statute means wholly different things for the purposes of dif- 
ferent sections, is Clark’s most eccentric bit of statutory interpretation for 
the year. His opinion in Emich Motors*”’ is unsatisfactory for the funda- 
mental reason that it does not tell the reader what is decided. The suit was 
a treble damage action under the Clayton Act, and one issue was the 
weight to be given to a criminal verdict previously obtained against the 
same defendant. The Court of Appeals had reversed the trial court. The 
concluding sentence of the Supreme Court’s misty opinion was: ‘The 
judgments below must therefore be reversed and the cause remanded to 
the District Court for further proceedings in conformity with this opin- 
ion.”’*”* But what was the District Court supposed to do? Should it now 
enter judgment for plaintiff, as it had originally? Should it give a new 
trial, based on the discussion in the Supreme Court opinion, and ignore 
what the Court of Appeals had said on other, distinct, points? Mystified 
counsel asked for a clarification, and the remand was then changed to a 
remand to the Court of Appeals, with instructions ‘“‘to modify its judg- 
ment to conform with this opinion.”*’® But if any reader of the reports 
wants to know the answer to the simple question—does or does not the 
Emich Company win its law suit?—he will not find it in the Supreme 
Court reports even as modified. 

Good Clark opinions were Elder v. Brannan," a veterans’ preference 
problem; the Cities Service Gas case*** (despite an over-leisurely statement 
of the facts); the Madison Milk case;** and the Spector Motor Co. dis- 
sent.?*3 


Justice Minton might deny that wisdom begins where research ends. 


275 Feiner v. New York, 340 U.S. 315 (1951); Breard v. Alexandria, 341 U.S. 622 (1951) 
(Reed opinion, Chief Justice Vinson dissenting on a point unrelated to freedom of speech). 

276 United States v. Champlin Refining Co., 341 U.S. 290 (1951). 

#77 Emich Motors Corp. v. General Motors Corp., 340 U.S. 558 (1951). 


278 The language is thus reported at 71 Sup. Ct. advance sheets 408, 416. It had been altered 
before the official reports appeared. 


279 Emich Motors Corp. v. General Motors Corp., 340 U.S. 945 (1951). 
a8 341 U.S. 277 (1951). 

*8 Cities Service Gas Co. v. Peerless Oil & Gas Co., 340 U.S. 179 (1950). 
2% Dean Milk Co. v. Madison, 340 U.S. 602, 610 (1951). 

983 Spector Motor Service v. O’Connor, 340 U.S. 602, 610 (1951). 
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He is captivated by the case in point. An illustration is Ackermann 0. 
United States.*4 Ackermann was an immigrant about to be deported. He 
belatedly raised some defenses. Rule 60(b) of the Rules of Civil Procedure 
permits late defenses to be raised in cases of “(1) . . . excusable neglect 
... (6) any other reason justifying relief from the operation of the judg- 
ment.” The last immigrant, prior to Ackermann, to come to the Supreme 
Court with a belated defense was Klapprott, and his lateness was ex- 
cused.”*s In facing Ackermann’s case, Justice Minton turned to Klapproit. 
The process of distinction began. It was sound, workmanlike, thorough. 
Upon seeing it, no reader will doubt that Ackermann’s case is not Klapp- 
rott’s case. That should raise the real question at hand: Does it matter 
that Ackermann’s case is not Klapprott’s case? Is it sound social policy to 
treat a deportation order with the rigidity of an ordinary civil judgment? 
If one exception should be made for Klapprott, should a new and different 
exception be made for Ackermann? But these are not questions for Justice 
Minton; Ackermann’s case is not Klapprott’s case, and therefore let 
Ackermann be deported. Q.E.D.2* 

The implied criticism goes to the jurisprudence, not to the skill in- 
volved. Where close analysis is required, Minton’s skill is very great. 
These opinions were particularly good: Fogarty v. United States,*" on re- 
lief to government contractors under the Lucas Act; Moore v. Chesapeake 
& Ohio Ry. Co.,** an FELA case, a model of tort law clarity; and Moser ». 
United States,?* holding that a Swiss had not waived his rights to become 
an American citizen by applying for a military exemption, an opinion 
making neat dispatch of several points. His best opinion of the year is 
Alabama Great Southern Ry. Co. v. United States?** a comprehensive dis- 
cussion of the factors which the Interstate Commerce Commission must 
consider in determining barge rates in relation to rail rates. 


84 340 U.S. 193 (1950). 
**s Klapprott v. United States, 335 U.S. 601 (1949). 


*¢ The two cases are contrasted in Ackermann v. United States, 340 U.S. 193, 199-202 
(1950), concluding: “From a comparison of the situations shown by the allegations of Klapp- 
rott and Ackermann, it is readily apparent that the situations of the parties bore only the 
slightest resemblance to each other. . . . Neither the circumstances of petitioner nor his excuse 
for not appealing is so extraordinary as to bring him within Klepprott or Rule 60(b)(6).” 

Justice Black, dissenting for Justices Frankfurter and Douglas concluded: “The re- 
sult of the Court’s illiberal construction of 60(b) is that these foreign-born people dependent 
on our laws for their safety and protection, are denied the right to appeal to the very court 
that held (on the Government’s admission) that the judgment against their co-defendant was 
unsupported by adequate evidence.” Ibid., at 205. 

87 340 U.S. 8 (1950). 989 341 U.S. 41 (1951). 


488 340 U.S. 573 (1951). 29° 340 U.S. 216 (1951). 
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Last year the point was made that Justice Minton sometimes assumed 
the point in issue, so stating the question that the real matter in dispute 
was never resolved." That mannerism was not evident at all this year. In 
the Panhandle Eastern case the issue was whether Michigan could preclude 
an interstate natural gas seller from making all its sales to the cream of the 
local market, leaving only the less desirable business to a local utility. 
It is no surprise to learn that Michigan has this power, so far as the 
Natural Gas Act and the Commerce Clause are concerned. Minton speaks 
of this as “regulation, not absolute prohibition,” and Justice Frankfurter 
chides him with a statement that the “problem does not disappear by 
invoking a solving phrase.””**? The point is not well taken, for Minton had 
fully considered the factors that made the Michigan control legitimate. 

But just as the great difficulties of a high-policy Court can not be met by 
a solving phrase, neither can they always be met by a solving precedent. 


CONCLUSION 


In the months from October 1950, to January 1951, war was the pre- 
occupation of the American people. During that time they engaged in a 
small war, and prepared for a large one. In a narrow sense, the issue in 
both those wars—against a common enemy— is whether the giant of the 
Western Hemisphere or the titan of Eurasia shall rule the world. But this 
is indeed a narrow statement of the issue. In a larger sense, the issue is 
human freedom, the right of men to pray, to write, and to speak as they 
will. Both our power and our freedom have enemies foreign and domestic. 
In the year past, every American institution was called upon to lend what 
strength it could to the battle on every front. The Justices of the Supreme 
Court in this year faced almost exclusively the perils to freedom at home. 
Each one brought his best to the struggle—his knowledge of American 
traditions, his wisdom, his love of the Republic. Were these enough? Did 
we lose the skirmishes against the domestic enemies of freedom? Did we, 
striking in rage against our domestic enemies, wound ourselves? 


*9* 1949 Term article, 51. 


2 Panhandle Eastern Pipeline Co. v. Public Service Comm’n, 341 U.S. 329, 336 (Minton 
quotation), 339 (Frankfurter quotation) (1951). 
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APPENDIX 


The following list enumerates some of the certioraris denied, and appeals 
dismissed, including but not restricted to most of those cases in which some 
Justice dissented from the denial. The condensations are taken largely from 
Law Week. 

A word as to the appeals dismissed. Certiorari is a matter of the Supreme 
Court’s discretion, while appeal is a matter of right to the party insofar as it 
is specifically authorized by Congress; cf. 62 Stat. 928 (1948), 28 U.S.C.A. 
§ 1257 (1949). True, the Supreme Court may dismiss an appeal if it is ‘‘in- 
substantial,” Zucht v. King, 260 U.S. 174 (1922), and the test of insubstantiality 
is extremely subjective. If the Court treats truly arguable questions as “‘in- 
substantial,” or if it summarily affirms appeals, it has for all practical purposes 
obliterated the very difference between certioraris and appeals which Congress 
meant to preserve. The Court has for some years been in the process of interpret- 
ing away the difference between appeals and certioraris, reducing the appeals 
also to a matter of its own discretion; and it seems probable that within a few 
years there will be little practical difference between the two methods of re- 
view. Cases No. 114, 293, 488, and 504, listed below, illustrate this trend. 

The whole subject of certioraris denied is comprehensively reviewed in Har- 


per and Etherington, What the Supreme Court Did Not Do During the 1950 
Term, to be published in a forthcoming number of the Pennsylvania Law Re- 
view. One may disagree with their recommended solutions without disagreeing 
in any way with their conclusion that present experience raises grave doubts 
about the value of the Certiorari Act of 1925. 


CIVIL RIGHTS CASES 


(a) No. 69, Shotkin ». Colorado, 212 P. 2d 1007 (Colo., 1949), Black and 
Douglas, JJ., dissenting. Issue is scope of power to punish petitioner for con- 
tempt for bringing a suit in violation of order of Colorado Supreme Court. 

(b) No. 111, Taylor v. Birmingham, 253 Ala. 369, 45 So. 2d 53, 60 (1950), 
Black and Douglas, JJ., dissenting. Issue is whether Senator Taylor was denied 
equal protection and freedom of speech by conviction for disorderly conduct 
for entering church through door marked ‘Negro entrance.”’ 

(c) No. 149, Ohio ex rel. Greisiger v. Bd. Education, 153 Ohio St. 474,92 N.E. 
2d 393 (1950). Issue is whether Jehovah’s Witnesses may be barred from using 
a public school auditorium used by other denominations for religious purposes, 
the basis of exclusion being a ruling by the local school board that the Witnesses 
were not a “responsible organization.” 

(d) No. 225, Johnson v. Matthews, 182 F. 2d 677 (App. D.C., 1950). Issue 
is whether fugitive from Georgia prison can raise by habeas corpus in District 
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of Columbia, from which he is being extradited by Georgia, the allegation that 
he was being held interminably without trial and was subjected to cruel and 
inhuman treatment in Georgia. 

(e) No. 256, RD-DR Corp. v. Smith, 183 F. 2d 562 (C.A. sth, 1950), Douglas, 
J. dissenting. The issue is whether the freedom of the press extends to movies, 
the Fifth Circuit holding that it did not and that therefore movies could be cen- 
sored without limit on political grounds. (This, to me, is the most utterly incred- 
ible denial of the year.] 

(f) No. 372, Shubv. Simpson, 75 A. 2d 842 (Md., 1950). This was no certiorari 
denied, but a refusal to expedite hearing. The Chief Justice and Black and 
Douglas, JJ., dissented. Since Shub’s interest was as the Progressive Party’s 
candidate for Governor of Maryland in the November, 1950, election, and the , 
point to be decided was the validity of an oath required of him as a candidate, 
the case became moot upon the refusal to advance its hearing to October. 

(g) No. 574, Westinghouse Radio Stations, Inc., v. Felix, 186 F. 2d 1 (C.A. 
3d, 1950), Black, J., dissenting. Issue is liability of radio station for libel by 
candidate for public office using its facilities in view of the non-censorship pro- 
visions of the Federal Communications Act. 

(h) No. 597, Goo v. United States, 187 F. 2d 62 (C.A. oth, 1951), Black, J., 
dissenting. Issue is whether accused may withdraw plea of guilty before imposi- 
tion of sentence. 

(i) No. 627, Lyon v. Zook (Cal., 1950, unrep.), appeal dismissed, Reed and 
Burton, JJ., dissenting. Issue is whether Jehovah’s Witnesses were properly 
precluded from using school buildings. 

(j) No. 643, Pohl v. Acheson (App. D.C., 1951, unrep.), Black and Douglas, 
JJ., dissenting. The case involves a number of problems arising from petitions 
of habeas corpus by German prisoners of the American military establishment 
in Germany. 

(k) No. 713, Budler v. Thompson, 184 F. 2d 526 (C.A. 4th, 1950), appeal dis- 
missed, Douglas, J., dissenting. Issue is whether the poll tax, as administered 
in Virginia, discriminates against Negroes in violation of the Fourteenth and 
Fifteenth Amendments, and violates the Act of 1870 re-admitting Virginia to 
the Congress. 

In addition, the Court denied certiorari in No. 201, Sacher v. United States, 
182 E. 2d 416 (C.A. 2d, 1950), and No. 300, Hallinan v. United States, 182 F. 
2d 880 (C.A. oth, 1950), Black and Douglas, JJ., dissenting in both cases, in- 
volving contempt by counsel in the New York Communist case and the Cali- 
fornia Bridges case. 

The foregoing cases are taken from the Appellate Docket. Many of the cases 
of alleged denial of due process in criminal proceedings are on the Miscellaneous 
Docket. Some of the denials in those cases in which dissents were noted were: 
No. 174, Dowdy v. Louisiana, 47 So. 2d 496 (La., 1950), Black and Douglas, JJ., 
dissenting; No. 303, James v. Washington, 221 P. 2d 482 (Wash., 1950), Black, 
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Reed, and Douglas, JJ., dissenting; No. 334, Pennsylvania ex rel Johnson v. 
Dye (Pa., 1951, unrep.), Douglas, J., dissenting; No. 341, Marelia v. Burke, 
336 Pa. 124, 75 A. 2d 593 (1950), Black and Douglas, JJ., dissenting; No. 997, 
Brown v. North Carolina, 233 N.C. 202, 63 S.E. 2d 99 (1951), Black and Douglas, 
JJ., dissenting. 

NON-CIVIL RIGHTS CASES 


(a) No. 52, Prudence-Bonds Corp. v. Silbiger, 180 F. 2d 917 (C.A. 2d, 
1950), Douglas, J., dissenting. The Court of Appeals held, inter alia, that Sec- 
tion 249 of Bankruptcy Act, which prohibits any “committee or attorney” from 
trading in securities of corporations in process of reorganization does not 
authorize disallowance of fees earned by attorneys whose clients traded in such 
securities. 

(b) No. 114, Hendricks v. Smith, 153 Ohio St. 500, 92 N.E. 2d 393 (1950), 
appeal dismissed, Douglas, J., dissenting. The issue is whether an Ohio property 
tax as applied to land leased in perpetuity from the University violates the con- 
tract clause in view of an 1809 Ohio statute exempting university property from 
all taxes. 

(c) No. 131, FTC v. Alberty, 182 F. 2d 36 (App. D.C., 1950), FTC required 
drug seller of medicine for lassitude due to pernicious anemia resulting from 
iron deficiency to make clear that lassitude results less from iron deficiency than 
other causes. The Court of Appeals reversed as to this, holding that Com- 
mission lacks power to compel advertiser to tell public that his product is 
more frequently valueless than it is valuable. 

(d) No. 164, Roberts ». Missouri-Kansas-Texas R. Co., 225 S.W. 2d 1098 
(Tex. Civ. App., 1949), Black and Douglas, JJ., dissenting. Issue is whether 
FELA case evidence was sufficient to go to jury, in suit by baggage man in- 
jured by sand kicked up by motion of train. 

(e) No. 232, Turner v. Alton Banking & Trust Co., 181 F. 2d 899 (C.A. 8th, 
1950), Black and Douglas, JJ., dissenting. Diversity suit in Missouri federal 
court on judgment obtained in Illinois state court. The judgment was secured 
on a cognovit note which authorizes any attorney to confess judgment against 
obligor. Obligor unsuccessfully contended in Missouri suit that Illinois judg- 
ment, obtained with no notice, denies due process and is not entitled to full 
faith and credit. 

(f) No. 293, Wenning v. Peoples Bank, 153 Ohio St. 583, 92 N.E. 2d 689 
(1950), appeal dismissed, Black, Reed, and Douglas, JJ., dissenting. A state 
mortgage foreclosure proceeding was filed a month before mortgagor filed 
farmed-debtor petition in federal district court under Section 75 of the Bank- 
ruptcy Act. Thereafter the property was foreclosed by the state court. A variety 
of issues as to the validity of the state procedure in the light of Section 75 is 
raised. 

(g) No. 416, Commissioner v. Swiren, 183 F. 2d 656 (C.A. 7th, 1951), seeming 
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conflict of circuits on question of whether sale of interest in law partnership 
is a capital gain. 

(h) No. 427, Healy v. Pennsylvania R. Co., 181 F. 2d 934 (C.A. 3d, 1950); 
184 F. 2d 209 (C.A. 3d, 1950), Black and Douglas, JJ., dissenting. Issue is 
whether in FELA case there was sufficient evidence to go to the jury on question 
of proximate cause, the precise point involving the relation of the failure to blow 
a whistle and the death of the employee. 

(i) No. 451, 2, Koons v. Kaiser, Koons v. Kaufman, 187 F. 2d 1023 (C.A. 2d, 
1950), one of several cases which has raised the puzzling question of how and 
where, if at all, transfers of cases from one district to another under the new 
transfer provisions of the judicial code are to be reviewed. 

(j) No. 488, Kemp v. South Dakota, 44 N.W. 2d 214 (S.D., 1950), appeal dis- 
missed, Douglas, J., dissenting. The issue is whether a South Dakota statute 
precluding certain hunting licenses for nonresidents violates certain treaties 
and the privileges and immunities clause of Art. IV, Section 2. 

(k) No. 504, Rosecrans v. West Edmond Salt Water Ass’n, 226 P. 2d 965 
(Okla., 1950), appeal dismissed, Black and Douglas, JJ., dissenting. Issue is 
whether order of state commission permitting injection of salt water into de- 
fendant’s well is a denial of due process as to plaintiff, under whose land the 
salt water will percolate, where the percolation will come into a stratum of land 
on which plaintiff already has salt water. 

(l) No. 528, Moffett v. Arabian Amer. Oil Co., 184 F. 2d 859 (C.A. 2d, 1950), 
Black, J., dissenting. Plaintiff allegedly performed services under contract with 
defendant, whereby the United States government made certain requirements of 
British government which were of benefit to the defendant. The jury found that 
the plaintiff had, by his services, procured the desired result, but the District 
Court dismissed for want of evidence and on public policy. The Court of Ap- 
peals affirmed on the evidence point, and Black’s dissent is probably on the 
question of the relative responsibilities of judge and jury on the question of 
fact. 

(m) No. 532, Otiley v. St. Louis-San F. Ry. Co., 232 S.W. 2d 966 (Mo., 1950), 
Black and Douglas, JJ., dissenting. This is an FELA case in which a jury verdict 
was set aside, and the issue is the extent of the power to set aside jury verdicts 
in these cases. 

(n) No. 561, Williams v. Hughes Tool Co., 186 F. 2d 278 (C.A. roth, 1950). 
The larger issue is whether plaintiff was using patents on rotary drilling bits, 
combined with a leasing system and a multiplicity of law suits, to prevent the 
sharpening of dulled tools and to restrain trade in resharpening. 

(0) No. 798, Dority v. New Mexico ex rel Bliss, 55 N.M. 12, 225 P. 2d 1007 
(1950), appeal dismissed, Reed and Douglas, JJ., dissenting. Issue is validity 
of New Mexico statute making subsurface waters public property, statute 
challenged on ground it denies due process and takes property without just 
compensation. 
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THE DOLLAR MIX-UP 


Seldom, if ever, has certiorari procedure looked worse as an instrument of 
justice than in Land v. Dollar. In 1945, the Dollar steamship interests brought 
suit in the District of Columbia against the Maritime Commissioners to re- 
cover the stock of the Company. On the eventual outcome of the litigation 
depends the question of who owns this large line. The nature of the substantive 
dispute is immaterial here except to note that the matter is highly arguable. 
The Supreme Court, 330 U.S. 731 (1947) held that the suit was not against the 
United States but against the Commissioners in their individual capacities, and 
therefore did not infringe upon sovereign immunity. The Court of Appeals in 
due course gave judgment on the substantive issues for the Dollars ‘At the 
1950 Term, in case No. 353, the Court denied certiorari, 340 U.S. 884, Black and 
Clark, JJ., not participating in this or the later stages of the matter. Later in 
the term the Court denied a petition for rehearing, 340 U.S. 948, and also 
denied certiorari in the related case No. 552. 

The normal grounds for granting certiorari are (a) public importance of the 
issue, or (b) conflict of decision. By its denial of certiorari, the Court necessarily 
implied either that the question of whether the government or the Dollars own 
the steamship company is not of importance, or that the legal issues involved 
were not of importance. The Government, very properly bewildered by that some- 
what remarkable conclusion, thereupon set out to achieve a conflict. The earlier 
Supreme Court opinion cited above had held that the United States was not a 
party to the litigation, but that only the Commissioners were involved. The 
Government thereupon instituted a new suit in a federal District Court in Cali- 
fornia in the name of the United States against the Dollars to preclude re- 
linquishing the stock and thereby giving up the interests of the United States 
in that stock to the Dollars. The Government secured a temporary injunction 
in that California suit. This is the most absurd kind of legal fiction, since it 
assumes a difference between the interests of the United States and the Com- 
missioners; but the certiorari system as thus administered requires this in- 
genuity. 

Meanwhile the Court of Appeals was becoming outraged at the failure of the 
Commissioners to turn over the stock to the Dollars. With a great fanfare of 
publicity, it threatened the Secretary of Commerce, successor to the Maritime 
Commission, and other public officials with contempt. At the end of Term 
what had originally been merely case No. 353 was back with the Court again, 
on motion to reconsider the denial of the petition for rehearing of the original 
refusal to grant the writ. Along with it came Nos. 697 and ‘702, which were re- 
spectively petitions to review an order requiring the Secretary of Commerce 
to endorse over the stock, and a temporary restraining order of the Court of 
Appeals enjoining the parties from proceeding in the suit instituted in California, 
and enjoining them from paying any attention to the California temporary 
injunction. 
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Chief Justice Vinson issued a stay, and finally, on the last day of the term, 
341 U.S. 912 (1951), the Court granted the petitions in Nos. 697 and 702, and 
continued the motion to reconsider the denial of No. 353 until the next term 
of Court. But this left the matter in chaos over the summer, and Justice Jack- 
son, dissenting alone on this point, thought that the Court should stay in session 
to get the business settled once and for all. 

To sum up the consequences of the original denial of No. 353, because the 
Court felt that the ownership of this line did not raise questions worthy of being 
decided by it, the time of the Court of Appeals of the District of Columbia, and 
its District Court, and of the California federal District Court and, eventually, 
the Court of Appeals for the Ninth Circuit, are extensively occupied. The 
Secretary of Commerce, the Undersecretary of Commerce, the Solicitor General, 
the Deputy Attorney General, and a number of other federal officials have 
been brought into most unseemly conflict with the courts of the District of 
Columbia, and the newspapers have been filled with speculations as to whether 
those officers would go to jail for contempt. The time of countless attorneys, 
with great expense to all concerned and serious loss of efficiency for the govern- 
ment agencies whose staffs have been involved in the litigation, has been ex- 
tensively used, if not wasted. The “return’”’ of the Government on the con- 
tempt citation of the Court of Appeals, for example, is a document weighing 
over a pound. The question of title to the line is left in doubt for at least an 
additional year. 

And the Supreme Court will now have to deal with the situation anyway. 
Is it possible even to conceive of a reason why it would not have been better 
practice to have granted certiorari to No. 353 in the first place? 








THE FIRM OFFER PUZZLE: A STUDY OF BUSINESS 
PRACTICE IN THE CONSTRUCTION INDUSTRY* 


FRranxuin M. Scuuttzt 


HERE HAVE BEEN SEVERAL ATTEMPTS to fill the void created by the 

disintegration of the common-law seal which once made offers firm 

without the necessity of consideration." The most recent is the 
firm offer provision of the proposed Uniform Commercial Code: 


An offer by a merchant to buy or sell goods in a signed writing which gives assur- 
ance that it will be held open needs no consideration to be irrevocable for a reasonable 
time or during a stated time but in no event for a time exceeding three months; but 
such term on a form supplied by the offeree must be separately signed by the offeror.* 


The Code thus evidently assumes that in this area the law lags behind 
the practices of modern merchants.’ 


* This is a pilot project of the Contracts Editorial Group of the Committee on Auxiliary 
Business and Social Materials of the Association of American Law Schools. In 1949, as chair- 
man of this group, the writer conducted an informal survey of some twenty Contracts teachers 
to determine the advisability of preparing non-legal materials for Contracts teaching. The 
results of this inquiry appear in the A.A.L.S. Handbook (1949), at 138. On the basis of numer- 
ous suggestions made by Contracts teachers the Group decided to experiment in the prepara- 
tion of non-legal materials on narrow topics in the general area of offer, acceptance, and con- 
sideration. The construction industry ‘‘firm offer” problem which the writer undertook to 
investigate is raised in most Contracts casebooks under the topic of ‘‘promissory estoppel.” 
The leading “‘casebook cases” are James Baird Co. v. Gimbel Bros., Inc., 64 F. ad 344 (C.A., ad, 
1933) and Robert Gordon, Inc. v. Ingersoll-Rand Co., 117 F. 2d 654 (C.A. 7th, 1941). 
For brevity, a general contractor will sometimes be referred to as a ‘“‘general,” a sub- 
contractor as a ‘‘sub,”’ and ‘‘contractor” will be used to refer to both, when spoken of together. 

t Associate Professor, Indiana University School of Law, Bloomington, Indiana. Several 
acknowledgments are in order: First, to Indiana University for research funds; second, to 
Messrs. William F. Radcliff and Bertrand Davis for excellent student assistance in collecting 
cases; and third, to Mrs. Joseph Baldoni for untiring secretarial help. 

* See the Uniform Written Obligations Act proposed in 1925 by the Conference of Com- 
missioners on Uniform Laws and adopted in only two states, Utah and Pennsylvania. Pa. Stat. 
Ann. (Purdon, 1949) c. 33 §§ 6-8; Utah Laws (1929) c. 62 but repealed, Title 88-1-2, Utah 
Rev. Stat. (1933); and N.Y. Pers. Prop; Law (Thompson, 1942) § 33(5). See The New York 
Statute on Irrevocable Offers, 43 Col. L. Rev. 487, 489 n. 7 (1943). Jarka Corp. v. Hellenic 
Lines, 182 F. 2d 916 (C.A. 2d, 1950). 

* UCC § 2-205 (Spring 1951, Text ed.). See Corbin, The Uniform Commercial Code—Sales; 
Should It Be Enacted? s9 Yale L. J. 821, 827-29 (1950). 

3 In an early comment the draftsmen put it this way: ‘‘ ‘Firm’ offers expressed as such are 
so well known to merchants and are so firmly relied on that although they have rarely come 
into appellate litigation they require recognition by law in the rare case of revocation in bad 
faith.” A.L.I., Uniform Revised Sales Act 120 (Proposed Final Draft No. 1, 1944). The classi- 
cal position on revocation has been stated in 1 Williston, Contracts § 55 (rev. ed., 1936): 
“Tt is a consequence of the rule that unsealed promises without consideration are not binding, 
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Nowhere has this assumed hiatus between the law and business practice 
been more severely criticized than in the relationship of general contractor 
to subcontractor in the construction industry. To put a typical firm offer 
case, suppose that, while a general is preparing a lump-sum competitive 
bid, a sub states he will hold his subbid open for some specified period 
or until after the general contract is awarded. Since he is reputable and 
makes the lowest subbid, the general uses it in preference to others in mak- 
ing up his bid but does not inform the sub he has done so. The general is 
awarded the contract. A few days later the sub notifies the generai that he 
must withdraw his subbid because of a sudden price rise. Was the general 
justified in relying on the sub’s bid? What remedy does he have against 
the sub? The simple and direct answer of the common law is that he is 
out of luck—he should have given consideration. Consideration here 
means buying an option, making a contract (conditional on the award, of 
course), or employing some other binding legal device. Absent such con- 
sideration, he has no legal remedy. Does this represent an important 
commercial transaction which the law has failed to recognize? 

Undoubtedly, this is an important transaction in terms of money, if 
nothing else. The construction industry is one of our major industries. 
Lump-sum competitive bidding, even in a period of unsettled price levels, 
is an important means of letting building contracts.‘ The typical lump-sum 
contract between owner and general contractor is based on a competition 
supervised by the owner’s architect. A substantial part of the general’s 
bid to the owner which he will not handle himself must be based on the 
materials and labor costs of excavators, plumbers, electricians, roofers, 
plasterers, glazers, painters and many other subcontractors and material- 
men.‘ Since to estimate these complicated segments of the job on his own 


that offers unless under seal or given for consideration may be revoked at any time prior to the 
creation of a contract by acceptance. Therefore, even though a definite time in which accept- 
ance may be made, is named in such an offer, the offeror may, nevertheless, revoke his offer 
within that period. Nor is it material that the offer expressly states that it shall not be with- 
drawn; revocation is still possible.” 


4 The particular firm offer problem under consideration arises only in lump-sum bidding, 
that is, where the general contractor agrees with the owner to perform a contract for a stipulat- 
ed sum. The other chief method of contracting, the-cost-of-work-plus-a-fee method, is one un- 
der which the general contractor is reimbursed the entire amount expended by him in doing the 
work (including payments to subcontractors and materialmen) and for his own services is 
paid either a fixed sum agreed on in advance or a certain percentage of the reimbursed amount. 
See American Institute of Architects, Handbook of Architectual Practice 49 (1951). See also 
Schobinger & Lackey, Business Methods in the Building Field 48-52, 59-60 (1940). 

5 If a general contractor is to succeed in a competitive bidding, he must obtain the lowest 
possible prices for materials and labor. Some items he will figure for himself. He may, for 
example, do all the carpentry work or the masonry or the excavation, or all three. Or he may, 
if he is a downtown broker, do nothing. 
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would be risky, the general estimates these costs by obtaining subbids. 
In a sense he holds a series of little competitions. Unlike the owner he does 
not call for sealed bids which are opened in the presence of the bidders. 
He does not require good faith deposits or bid bonds to secure the relia- 
bility of the bids. Instead the general asks for, and sometimes receives un- 
solicited, in writing or over the telephone, bids which are variously called 
proposals, quotations, offers or figures. Presumably he selects one bid 
which he uses as a basis for computing his general estimate. This he sub- 
mits and awaits the result. Should he be so fortunate as to be awarded the 
general contract, he then awards a contract to a subcontractor. If the 
subcontractor revokes his bid before it is accepted by the general, any loss 
which results is a deduction from the general’s profit and conceivably may 
transform overnight a profitable contract into a losing deal. 

One of the legal questions to which this article addresses itself is the de- 
pendability of this subbid for the general contractor in the period between 
the time he receives it and the time he awards a subcontract. There is a 
converse problem from the subcontractor’s side, namely, what assurance 
does he have that he will be awarded the subcontract, if the general in- 
vited his bid, and it was used as part of the general’s estimate? Does he 
have a reasonable expectation of profit which the law will protect? This 
converse situation takes on additional importance where a subcontractor 
has purchased materials or taken other steps in reliance on the general’s 
supposed use of his bid. To this problem the common-law answers that the 
subcontractor has no legal remedy unless the general has accepted his 
offer. The sub may not even recover his incidental expenditures. Whether 
this represents an important commercial event to which the law is blind 
is the second legal question which this article proposes to examine. 

The purpose of this study is to examine these two questions from a mul- 
tiple legal, economic and business point of view. The study was con- 
ducted in this fashion: First, a search was made for any appellate law on 
the subject since World War I and any pertinent legal commentary. 
Second, counsel’s attempts in the discovered cases to prove business prac- 
tice and usage as a means of interpreting or filling in the law were ex- 
amined (based on the records and briefs of the cases, where available), 
along with the courts’ disposition of this type of evidence. Third, in Spring 
1951, the writer conducted a questionnaire survey of 137 general contrac- 
tors and 275 subcontractors in a single state, Indiana, and also made an 
individual survey by personal interview of about a dozen contractors in 
one city, Indianapolis. Fourth, the bid and subcontract forms used by the 
contractors surveyed along with the forms employed by a large number of 
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local and interstate manufacturers and suppliers of material were scruti- 
nized. Fifth, 165 letters were addressed to nationally listed professional 
organizations and trade associations to obtain their official and unofiicial 
positions on this problem. Sixth, a study was made of the activities of 
these trade associations directed toward controlling competitive bidding, 
including efforts to enact state legislation. 

This article is broken down into four divisions: (I) Litigation on the 
Firm Offer Problem in the Construction Industry, (II) An Attitude Sur- 
vey of Generals and Subcontractors in Indiana, (III) Private Association 
and Governmental Concern with the Firm Offer Problem, and (IV) 
Summary and Conclusions. 


I. LITIGATION ON THE Firm OFFER PROBLEM IN THE 
CONSTRUCTION INDUSTRY 
Cases and Legal Commentary 


The leading case of a general contractor attempting to hold a subcon- 
tractor to his bid is James Baird Co. v. Gimbel Bros., Inc. The subcon- 
tractor,” Gimbel Bros., a large New York department store, having learned 
that the state of Pennsylvania had asked for bids for the construction 
of a public building, had its estimator compute the amount of linoleum 
which would be required on the job. The estimator underestimated the 
total yardage by about half the proper amount. In ignorance of this 
mistake Gimbel’s sent to some twenty or thirty contractors, likely to bid 
on the job, an offer to supply all the linoleum required by the specifica- 
tions, concluding: “If successful in being awarded this contract, it will be 
absolutely guaranteed, ... and . . . we are offering these prices for reason- 
able [sic] prompt acceptance after the general contract has been awarded.”’ 
James Baird Co., a general contractor in Washington, D.C., received one 
of these offers on December 28. On the same day Gimbel’s learned its 
mistake and telegraphed all contractors to whom it had sent the offer 
that it withdrew it and would substitute a new one at about double the 
amount of the old. The withdrawal reached Baird at Washington on the 
afternoon of the same day but not until after it had put in a bid at Harris- 
burg at a lump sum, based as to linoleum upon the prices quoted by 

* 64 F. ad 344 (C.A. ad, 1933). Because this article centers around business practices which 
change with some rapidity, the case research was limited to appellate decisions since World 
War I. So infrequent is litigation in this area that the total is less than a dozen; moreover, as 


this division will develop, general contractors have been singularly unsuccessful in recovering 
damages from revoking subcontractors. 


7 Strictly speaking, Gimbel Bros. was a materialman, supplying but not installing the 
linoleum. But the term, subcontractor, will be used generically throughout this article to 
include suppliers, laborers or any combination of the two such as an electrical subcontractor. 
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Gimbel’s. The public authorities accepted Baird’s bid on December 30, 
Gimbel’s having meanwhile written a letter of confirmation of its with- 
drawal, received by Baird on the thirty-first. Baird formally accepted 
Gimbel’s offer on January 2, and, as Gimbel’s persisted in declining to 
recognize the existence of a contract, sued for damages measured by the 
difference between Gimbel’s bid and what Baird had to pay another sup- 
plier to furnish the linoleum. Judge Learned Hand, speaking for the 
Second Circuit, affirmed the dismissal of the complaint. The acceptance 
was too late, according to Judge Hand, “‘{ujnless there were circumstances 
to take it out of the ordinary doctrine, since the offer was withdrawn be- 
fore it was accepted. . . .” To establish such circumstances, Baird had ar- 
gued, first, promissory estoppel,* and second, that inclusion of the linoleum 
bid in the general estimate carried the implication of a promise to pay for 
the linoleum in case it was accepted. 

Judge Hand rejected the second argument, stating categorically that it 
was “entirely clear that the contractors did not suppose that they accepted 
the offer merely by putting in their bids.’’® Even though the judge recog- 
nized the predicament in which general contractors were put when 
Gimbel’s withdrew its offer after the bids went in, he could see the way 
around the exact language Gimbel’s had used which looked ‘“‘to the 
usual communication of an acceptance” and precluded ‘“‘the idea that the 
use of the offer in the bidding” should be the equivalent. If Baird had 
wished to protect itself, Judge Hand added, it should have insisted on a 
contract before using the figures. As for the promissory estoppel argument, 
Judge Hand said that this doctrine was chiefly found in charitable sub- 
scription cases, involving donative promises, though it had recently been 
generalized in Section go of the Restatement of Contracts. Judge Hand 
suggested that “(offers are ordinarily made in exchange for a considera- 
tion, either a counter-promise or some other act which the promisor wishes 
to secure. In such cases they propose bargains; they presuppose that each 
promise or performance is an inducement to the other.” There was, he 

§ The argument ran thus: That it was a reasonable implication from Gimbel’s offer that it 
should be irrevocable in case Baird acted upon it, and thus Baird had put itself in a position 
from which it could not withdraw without great loss; that while it might have withdrawn the 
bid after receiving the revocation, the time to submit another bid had passed, and as the item 
of linoleum was a very trifling part of the cost of the whole building it would have been an 


unreasonable hardship to expect it to lose the contract on that account and probably forfeit 
its good faith deposit. James Baird Co. v. Gimbel Bros., Inc., 64 F. 2d 344, 345 (C.A. 2d, 1933). 

»* The judge buttressed this assertion by two question-begging illustrations: ‘‘If, for example, 
the successful one had repudiated the contract with the public authorities after it had been 
awarded to him, certainly the defendant could not have sued him for a breach. If he had 
become bankrupt, the defendant could not prove against his estate. It seems plain there- 
fore that there was no contract between them.” Ibid., at 346. 
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concluded, no room for promissory estoppel in such a commercial transac- - 
tion as this, where the offeror had bargained for a return promise to take 
and pay for the linoleum, not the inclusion of its bid, “which was a matter 
of indifference to it.”’** 

The Gimbel Bros. case has met with a mixed reception in the legal litera- 
ture. Prominent Contracts’ scholars who have commented upon it have 
split fairly evenly in their reactions. Writing in support of the result, 
Sharp, long a crusader for wider judicial recognition of the firm offer, 
states it may best be explained “by an arguable construction of the offer 
as containing in fact a condition about acceptance inconsistent with re- 
sponsibility in the circumstances of the case.” Elsewhere he suggests 
that “at least an alternative, and it seems the controlling ground of de- 
cision” is that it may be “ordinary business understanding that an offer for 
a bargain is revocable until the bargain is made, and to this extent, our 
common law view is sound.’’” Corbin, in his recently published treatise on 
Contracts, has accepted the decision as a reasonable limitation on the 
reliance doctrine (Section 90) on the theory that Gimbel’s ought not to 
have foreseen that Baird would rely on the offer."* 

On the critical side, Williston has suggested that Gimbel Bros. has been 
properly criticized by two law review writers for not applying Section go, 


“since an offer too is a promise.””** One of the writers had pointed out that 
merely because there was no contract or tort pigeonhole, Baird had no 
remedy."s The other writer had concluded “(a]pparently the requirements 
permitting application of the doctrine were present, but the court refused 


' Ibid. Finally, Judge Hand rejected the theory that the offer be regarded as ‘‘an option, 
giving the plaintiff [Baird] the right seasonably to accept the linoleum at the quoted prices if its 
bid was accepted, but not binding it to take and pay, if it could get a better bargain else- 
where,” because, ‘‘[t}here is not the least reason to suppose that the defendant [Gimbel’s] 
meant to subject itself to such a one-sided obligation.” 


™* Sharp, Pacta Sunt Servanda, 41 Col. L.Rev. 783, 792 n. 27 (1941). 


" Sharp, Promissory Liability, 7 Univ. Chi. L. Rev. 1, 10 n. 26 (1939). But Sharp adds in 
the next sentence: ‘To say, however, that a firm offer will not be given effect according to its 
terms, is something quite different.” 


"3 1 Corbin, Contracts § 51 (1st ed., 1950). That is, that Baird “would make a contract with 
a third person at a price that is determined by the terms of the bid, before the bid itself has 
been accepted and without notifying the bidder that his bid is going to be so used. Even if he 
knows that his bid will be used as a basis for bidding on some larger contract, it should still 
be revocable by notice given while [Baird’s] bid on the larger contract is still revocable at will.” 
See also § 200 n. 39. 


41 Williston, Contracts § 139 n. 25 (rev. ed., 1936). 


*s Contracts—Promissory Estoppel, 20 Va. L. Rev. 214, 215 (1933): ‘‘In the instant case 
the plaintiff, because his case lay without the field of contract, as well as the field of tort, is 
allowed to suffer an obvious injustice without relief of any description.” 
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to apply it.’’* In a thinly disguised hypothetical illustration Llewellyn 
and the other draftsmen of the first proposed final draft of the Uniform 
Revised Sales Act comment that under their proposed firm offer section 
the offer in Gimbel Bros. would need no consideration to be irrevocable, 
“nor does the issue turn on what was the expected manner of acceptance.” 
According to them, the issue is “whether the circumstances of consolidat- 
ing a major bid on the last day reasonably and ‘commercially’ justify over- 
looking a mistake which runs to a half of what is as against the whole only 
one relatively minor item. That is for the trier of fact. If the reliance has 
been reasonable, it is of a kind and degree to bar revocation as a matter 
of law.’”*? In other words, the firm offer provision in the Code will remedy 
the Gimbel Bros. decision. Havighurst takes what appears to be a middle 
ground, preferring a rule permitting revocation of “firm offers” while rec- 
ognizing room for protection of the reliance interest in offers for bilateral 
as well as unilateral contracts."* 

Judicial comment on the Gimbel Bros. decision has taken issue not with 
the result but with the dictum that there was “no room for promissory 
estoppel” in the case of business offers for a bilateral contract. The Sev- 
enth Circuit, in Robert Gordon, Inc. v. Ingersoll-Rand Co. did not choose 
to “follow the Baird case. The mere fact that the transaction is commer- 
cial in nature should not preclude the use of the promissory estoppel.’’® 
In Northwestern Engineering Co. v. Ellerman the South Dakota Supreme 
Court noted that the Gimbel Bros. opinion, “notwithstanding the eminence 
of its author, has been the subject of rather severe criticism . . . the last 
portion of the opinion apparently rejects the doctrine of promissory es- 
toppel as applied to the transaction involved.””° 

Assuming arguendo that there is room for a reliance doctrine in the 
enforcement of commercial as well as gift promises, the crux of promissory 
estoppel as restated in Section go is the reasonableness, definiteness and 
substantiality of the general contractor’s reliance on the promise of the 


6 28 Ill. L. Rev. 419, 420 (1933). See also note on this case in 22 Minn. L. Rev. 843, 847 
(1938) where the writer states that the dictum in Gimbel Bros. ‘‘which in effect would restrict 
the application of promissory estoppel to subscription and donation cases [seems] unwarranted, 
and this result certainly was not intended by the draftsmen of Section 90.” See also note, 36 IIl. 
L. Rev. 187, 196-97 (1941). 

‘7 A.L.1., Uniform Revised Sales Act 123 (Proposed Final Draft No. 1, 1944). 

 Havighurst, Consideration, Ethics and Administration, 42 Col. L. Rev. 1, 24-25 (1942). 


9117 F. 2d 654, 661 (C.A. 7th, 1941); noted in 36 Ill. L. Rev. 187 (1941); 9 Univ. Chi. L. 
Rev. 153 (1941); 20 Tex. L. Rev. 478 (1942). 


* 69 S.D. 397, 408, 10 N.W. 2d 879, 883 (1943) rev’d on other grounds, 71 S.D. 236, 23 
N.W. 2d 273 (1946). 
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subcontractor.“ To determine these criteria one must examine the cases 
subsequent to Gimbel Bros. in terms of (1) the words of the offer itself, 
(2) the intention of the subcontractor in making the offer, (3) the good 
faith of the general contractor in relying upon the offer, and (4) the proof 
of the general’s actual and substantial reliance. 

Gimbel Bros. itself is a nearly perfect illustration of firm offer language.” 
There the offer was ‘‘absolutely guaranteed’’ until a reasonable time after 
the general contract was awarded, but, unfortunately, it was coupied with 
a condition about acceptance which precluded, in Judge Hand’s view, the 
application of promissory estoppel. Had the offer stopped after the words 
“absolutely guaranteed’ or similarly declared itself as “open” for a 
stated period or for such reasonable time as the general might need to 
notify the offeror after receiving the award of the general contract, it 
would have been the perfect case.”3 If, at the other extreme, the offer had 
been in terms of a “quotation” of prices, it is quite possible a court might 
have interpreted it as an invitation to the general to make the offer subject 
to the sub’s final acceptance.*4 In between the two extremes of a “clean 


** Section go reads: ‘‘A promise which the promisor should reasonably expect to induce 
action or forbearance of a definite and substantial character on the part of the promisee and 
which does induce such action or forbearance is binding if injustice can be avoided only by 
enforcement of the promise.” Rest., Contracts § 90 (1932). 


=A problem not considered here but closely related to the wording of the offer is the 
consequence of its being oral. If oral, will it fall within the interdiction of the sales section of 
the Statute of Frauds requiring a written memorandum signed by the party to be charged, the 
subcontractor? In Gimbel Bros., which involved a simple sale of linoleum for a large sum of 
money, the answer clearly would have been “‘yes.” Suppose, however, as is so often the case 
in construction work, the bid involves work and labor as well as materials, will it then fall 
within the Statute? There is some authority for the proposition that a bid for plumbing installa- 
tion, e.g., will be said to differ from the ordinary contract of sale and that the Statute will be 
narrowly construed not to apply, but it is difficult to understand why a sales transaction which 
is important enough to require a writing should become less important when the sale is coupled 
with the work of installation. Cases which have so held are: Raff Co. v. Murphy, 110 Conn. 
234, 147 Atl. 709 (1929); Bradley Supply Co. v. Ames, 359 Ill. 162, 194 N.E. 272 (1935); 
Town of Saugus v. Perini & Sons, 305 Mass. 403, 26 N.E. 2d 1 (1940). See 2 Williston, Con- 
tracts, § so9A n. 3 (rev. ed., 1936), 2 Corbin, Contracts § 476 n. 32 (1st ed., 1950). 


*3 No case was found with offer language that ‘‘clean,” to borrow a metaphor from Llew- 
ellyn. 


*4 See Robert Gordon, Inc. v. Ingersoll-Rand Co., 117 F. 2d 654 (C.A. 7th, 1941), where the 
court refused to interpret a manufacturer’s letter (in response to a general’s telephone request 
for information) tabulating ‘‘the vital information for making the necessary quotation” for 
air conditioning equipment as the language of an offer. Here the quotation, which was one of 
two received on the equipment, was used by the general in figuring his bid, and the contract 
was subsequently awarded to him. It appeared, moreover, that Ingersoll-Rand had intended 
its figure as the price of one unit, whereas Gordon claimed that he understood it as the price 
of the two units called for by the specifications. Gordon learned of his misinterpretation from a 
competing contractor after the contract was awarded, but he nevertheless sent a letter of 
acceptance at the stated price ‘‘quoted to include the two machines.” Upon Ingersoll-Rand 
refusing to perform on this basis, Gordon brought an action for breach of contract. In re- 





1952) THE FIRM OFFER PUZZLE 245 


firm offer” and a “mere invitation to bid” lie a number of fact patterns 
which are reflected in the cases. The offer may say nothing about a time 
limit and yet be understood as firm.** The offer may present some question 


versing the district court’s judgment for Gordon, Judge Kerner, speaking for the Seventh 
Circuit, refused to interpret the ‘‘quotation” as an offer to sell despite Gordon’s introduction 
of considerable evidence that it was trade usage to rely on such information in making up a 
bid. The court was not satisfied of the existence of a uniform trade usage. Furthermore, the 
court took the position that, even were it an offer, no reasonable general contractor would have 
interpreted it as being the price of two units. In other words, Ingersoll-Rand’s mistake, if it 
were a mistake, was ‘‘palpable.” Finally, even assuming arguendo that Ingersoll-Rand’s quo- 
tation was an offer and Gordon was reasonable in understanding it as a price for two machines, 
since Gordon had notice of the mistake before he attempted acceptance, he could only bind 
the manufacturer by an argument of promissory estoppel: that he had “unalterably changed” 
his position by reliance. Here Judge Kerner parted ways with Judge Hand, as we have seen, on 
the applicability of promissory estoppel to commercial transactions, but nevertheless found 
that Gordon had failed to prove “irreparable detriment.” 


45 See Albert v. R. P. Farnsworth & Co., 176 F. 2d 198 (C.A. sth, 1949), noted in 21 Miss. 
L.J. 281 (1950), reversing R. P. Farnsworth & Co. v. Albert, 79 F. Supp. 27 (E.D. La., 1948), 
noted in 62 Harv. L. Rev. 693 (1949), 23 Tul. L. Rev. 286 (1948). The offer was in the following 
terms: ‘‘We propose to furnish labor and material for the furring, lathing and plastering, as 
shown by drawings and specifications prepared by Bodman & Murrell, architects, for the Medi- 
cal and Personnel Bldg. for Ethyl Corp., located at Baton Rouge, La., delivery terms: 
for the sum of Twenty-two thousand and four hundred fifty dollars ie otk 40) and forty 
cents.” Transcript of Record at 148-49, Albert v. R. P. Farnsworth & Co., supra. 

Farnsworth, a general contractor, preparing to bid on the Ethyl Plant at North Baton 
Rouge, Louisiana, had invited bids from several plastering subcontractors. Farnsworth, be- 
lieving Albert’s written proposal to do the work for $22,500 too low to be correct, suggested to 
Albert on the telephone that he review it. Albert did and subsequently added $1500 to his 
proposal, making the total $24,000. Since this was still the lowest proposal Farnsworth re- 
ceived, it used these figures in computing its general bid, which was informally accepted by 
Ethyl Corporation on August 10. On August 19 Albert stated he wished to withdraw his bid, 
but Farnsworth refused to consider Albert’s request. On August 27 Ethyl Corporation entered 
into a formal contract with Farnsworth and on the same day Farnsworth formally, by tele- 
gram, accepted Albert’s proposal. When Albert refused to enter into a formal contract, Farns- 
worth called for new bids and of the two submitted accepted the lower, a bid for $30,500— 
$6500 higher than Albert’s bid, for which difference Farnsworth then sued Albert. The dis- 
trict judge, in giving judgment for plaintiff Farnsworth, pointed out that the defendant Albert 
was thoroughly familiar with the practices and customs of the building construction business 
in the city of Baton Rouge, he knew his bid was the lowest received, and he might expect his 
proposal to be used by Farnsworth in preparing his Ethy] bid. Placing considerable reliance on 
a recent Louisiana case, Harris v. Lillis, 24 So. 2d 689 (La. App., 1946), noted in 7 La. L. Rev. 
147 (1946), the judge stated that it was clearly the law of Louisiana which controls here, that 
once the bid of the general contractor is accepted by the owner, it is too late for the subcon- 
tractor to withdraw his bid, and the general has a reasonable time after the award in which 
to call upon the subcontractor to perform. 

But Judge Hutcheson, speaking for the Fifth Circuit, reversed the district court. First, he 
disposed of Farnsworth’s argument that the decision was governed by the pertinent articles 
of the Louisiana Code by pointing out that the case was not tried or decided with those articles 
in mind. Second, he distinguished Harris v. Lillis, on the ground that in that case the general 
had formally mailed an acceptance before the subcontractor attempted a withdrawal, and 
hence the court’s remarks about custom in the building trade in New Orleans were gratuitous. 
His third ground for reversal was that the custom claimed here was not pleaded, and “came 
in only as an afterthought suggested by questions...on an entirely different matter,” 
and such evidence as plaintiff then proceeded to introduce through opinion witnesses did not 
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as to its completeness.” Of course, the offer may itself be a completed 
agreement which fails as a contract for some technical reason; here there 
is good reason for interpreting it to be at the very least a firm offer.?’ 


“show a general and reasonable custom understood by all in trade in the same way, general 
contractor and subcontractor alike.” 176 F. 2d 198, 201-202 (C.A. sth, 1949). 

Judge Hutcheson, however, left the door open on re-trial for the plaintiff to prove custom 
or practice in so far as it might be relevant to determining whether the pertinent articles of 
the Louisiana Civil Code required Albert’s offer be kept open a “reasonable time’’ or for 
Farnsworth “to communicate his determination.” 

The value of the Farnsworth opinion as a representative judicial approach to the firm offer 
problem is not marred by the locale of the transaction inasmuch as neither the trial nor the 
appellate court relied on the atypical Louisiana civilian rules on the duration of an offer. 
Moreover, the Louisiana case chiefly relied on (Harris v. Lillis) made no reference to the Code 
but based its dictum on local custom just as did the trial judge in the Farnsworth case. 


% Obviously, the bid must contain the essentials of the bargain, such as price, quantity, 
quality, etc. or the omnibus phrase, “according to the plans and specifications,” but must 
an Offer follow a standard form of proposal if it is generally used in the trade? Probably not. 
It has been argued that where a trade association has recommended a standard form con- 
tract which is widely used in the trade that nothing less than this form will satisfy the making 
of a contract. In Traff v. Fabro, 337 Ill. App. 83, 84 N.E. 2d 874 (1949), the Illinois Appellate 
Court refused to accept the subcontractor’s evidence of universal custom or usage in the ter- 
razzo trade requiring the execution of a formal contract and held that the plans and specifica- 
tions adequately covered the details of the bargain between the parties. See note 54 infra. 


27 See Northwestern Engineering Co. v. Ellerman, 69S.D. 397, 10 N.W. 2d 879 (1943), noted 
in 28 Minn. L. Rev. 283 (1944), rev’d on other grounds, 71 S.D. 236, 23 N.W. 2d 273 (1946), 
where Northwestern Engineering, preparing to put in a bid to the U.S. Engineers for con- 
struction of a portion of the Rapid City Air Base project, entered into a signed (and wit- 
nessed) contract with Ellerman to put in the sewer system in the event the work was awarded 
to Northwestern. The contract was quite detailed as to quantities, prices, time of payment, 
liquidated damages for failure to complete work within the contract time limit, and al- 
location of incidental expenses such as workmen’s compensation, property damage, public 
liability insurance and social security taxes. Ellerman put up a bidder’s bond guaranteeing a 
100% performance bond would be furnished upon execution of a formal contract. Subse- 
quently, the parties modified the agreement by an increase of 15% per foot. Relying on the 
signed agreement Northwestern filed its bid with the Government and it was accepted, but 
thereafter Ellerman refused to perform. The trial court dismissed Northwestern’s complaint 
for failure to state a cause of action. Reversing, the South Dakota Supreme Court agreed 
with the trial court that the written agreement lacked consideration because Northwestern 
was not bound to submit a bid on the airbase project, but held Ellerman on the basis of 
promissory estoppel (though admitting Northwestern had not argued it on appeal). See p. 243 
supra. 
The Ellerman opinion is unique on several points. First, the court seems wrong in its con- 
clusion that Ellerman received no consideration for its promise to do the work. With little 
difficulty the court could have spelled out from Northwestern’s express promise to pay at 
stipulated pay periods an implied promise to give Ellerman the job on condition it was awarded 
the contract. The fact that this promise was itself conditional on the contingency of the award 
does not make it illusory according to the accepted view. Cf. Raff Co. v. Murphy, 110 Conn. 
234, 197 Atl. 709 (1929), where the court held that the general’s promise to give the sub the 
work was not insufficient consideration because it was conditional on the general obtaining 
the engineers’ consent that the sub do the work. 1 Corbin, Contracts § 148, n. 64 (1st ed., 1950). 
Second, the reliance by Northwestern was here unquestioned. Unlike Gimbel’s, where the gen- 
eral presumably had a number of subbids on linoleum to choose from, or Ingersoll-Rand, where 
the general had two, here the general based its bid entirely on the one bid from Ellerman, and 
in fact went so far as to execute a formal, detailed contract and to require a bid bond. 
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No matter how objective a court may pretend to be in weighing the lan- 
guage of an offer, it will not overlook surrounding circumstances which 
throw light on the intention of the offeror. Suppose, for example, Baird 
had advised Gimbel that its bid was very low and Gimbel’s, after review- 
ing it, had reaffirmed its correctness (before sending notice of revocation). 
Undoubtedly, such a reaffirmation would reinforce Gimbel’s intention to 
guarantee the bid.”* Or suppose there was evidence that Gimbel’s had pro- 
tected itself by ordering materials for the job. This again would buttress 
Gimbel’s intention to keep the offer firm; in fact, it would not be an illogi- 
cal inference that Gimbel’s knew its bid had been used and assumed it had 
the job.” 

Balanced against the motives of the subcontractor in making his bid 
is the good faith of the general in relying on it. The element of mistake 
loomed large in at least one of the cases, weighing the scales in favor of 
the sub.** If Baird, as a reasonable contractor, should have recognized 
Gimbel’s fifty percent mistake, either by reason of his business experience 
or by comparison with other bids on the same item, then under traditional 
mistake doctrine it would have been unconscionable for Baird to have 
taken advantage of it without giving Gimbel a chance to re-figure.* 


In R. P. Farnsworth & Co. v. Albert, 79 F. Supp. 27, 28 (E.D. La., 1948), rev'd, 176 F. 
2d 198 (C.A. sth, 1949), an estimator employed by the plaintiff general contractor called the 
defendant subcontractor on the telephone, told him his figure was low and suggested that he 
review it. This the sub did and subsequently added $1550 to his proposal. Nevertheless, the 
Fifth Circuit permitted the sub to withdraw with impunity. 


* In the trial of R. P. Farnsworth & Co. v. Albert, 79 F. Supp. 27 (E.D. La., 1948), counsel 
for the plaintiff general put on the witness stand a supplier who testified both from his inde- 
pendent recollection and by producing records signed by the sub, that on a date prior to the 
withdrawal of the bid the sub had ordered from him certain materials which he stated were to 
be used on the Ethyl] job, and he further showed that these materials were shipped to and 
received by the sub. Transcript of Record at 89-92, 99-107, R. P. Farnsworth & Co. v. Albert, 
supra. The sub vigorously denied on the witness stand that he had protected himself in this 
manner. Neither the district nor the circuit court ruled on this evidence. 


3° Robert Gordon, Inc. v. Ingersoll-Rand Co., 117 F. 2d 654 (C.A. 7th, 1941), where it is 
quite clear that the court thought that, assuming the manufacturer had made a mistake in its 
quotation, a reasonable general contractor should have detected it. 


* In his recent casebook, Professor Fuller notes that ““Gimbel actually relied on two de- 
fenses: (1) its offer was withdrawn before it was accepted; (2) its offer was based on a mis- 
taken computation of such proportions that Baird ought to have known of the mistake... . 
The evidence on the issue of mistake was in such a state that it was difficult for the court to 
deal with it. The bid on the total job was about $2,000,000; Baird had to submit a $50,000 
check with its bid. Gimbel’s bid on the linoleum was about $15,000; other bids for this part 
of the job ran from about $29,000 to $32,000. Of the twenty-five odd general contractors 
to whom Gimbel sent bids on the linoleum, three or four called to say that there must have 
been some mistake in Gimbel’s bid. It appeared that their concern was not so much for 
Gimbel as for themselves; they feared that other general contractors would not notice the dis- 
crepancy in the linoleum bids and might therefore make a lower bid for the whole job, based on 
Gimbel’s low bid on the linoleum. An expert called by Gimbel admitted that variations of as 
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Again, if Baird had called the discrepancy to Gimbel’s attention, it would 
negative any possible bad faith on Baird’s part.* 

Good works alone are not enough. The general must prove his actual 
and substantial reliance on the sub’s bid. Some proof of reliance can be 
found in the inclusion of the exact bid in the general estimate.** Better 
proof is evidence that the general not only used the bid as a partial basis 
for his total bid but that he had no intention of negotiating with the sub 
for a better price or of “shopping’’*4 for a cheaper bid from another sub 
after the general contract was awarded. But the latter is extremely diffi- 
cult to demonstrate because revocation either occurs shortly before the 
award as in Gimbel Bros., or shortly thereafter.*s If, as rarely happens, the 
general has taken pains to enter into a detailed, conditional agreement 
before the award which fails because of some technicality, the court has 
good reason for finding sufficient reliance.” 

Suppose the general has time to withdraw his bid before the deadline 


much as fifty percent were not unusual in bids on subcontracts for linoleum, but also testified 
that mistakes were very common. Baird’s estimator testified that he had little time in which 
to prepare the bid on the whole job, and that he did not calculate the footage of linoleum re- 
quired. He testified that Gimbel was the most responsible of the subcontractors offering to do 
the linoleum work, and that he depended on Gimbel to determine the footage correctly. 
Gimbel’s witnesses were unable to explain satisfactorily just what mistake had been made by 
them, but assumed it must have consisted in leaving out whole floors of the building.” Fuller, 
Basic Contract Law 376 (1947). 


32 See note 28 supra. Another situation which would cancel out any bad faith on the part of 
the general, though it might not legally excuse him from performing, would be where the 
awarding authority refused to permit the general to award the bid to the sub because he was 
not acceptable. Cf. Fast v. Shaner, 183 F. 2d 504 (C.A. 3d, 1950), where the general contractor 
who had made a contract with the sub conditional on his being awarded the genera! contract 
was unsuccessful in arguing impossibility on the ground that the owner refused to accept the 
sub. The court made the obvious point that a contractor may promise to do the impossible. 


33 In the district court opinion in R. P. Farnsworth & Co. v. Albert, 79 F. Supp. 27 (E.D. 
La., 1948), rev’d, 176 F. 2d 198 (C.A. sth, 1949), counsel for the general introduced as an 
exhibit the general’s estimate sheet which not only contained the subcontractor’s revised 
figure but also noted the subcontractor’s name alongside. Exhibit Sutter 2, Transcript of Rec- 
ord at 202, R. P. Farnsworth & Co. v. Albert, supra. 


34“Bid shopping”’ in this article is used generically to include trade practices variously 
described as “‘bid peddling,” “‘bid cutting,’”’ “‘second flight bidding,’’ or “backing in’”’ on previ- 
ously bid jobs. It is practiced not only by the general, who, having used the lowest acceptable 
bid to secure the general contract, reopens the bidding after the award and “shops”’ for a 
better price, but by the sub who “peddles’’ a bid lower than his original bid to the general 
after the award and prior to the making of the subcontract. Thus, in the trade it is a term of 
opprobrium directed not only against generals but against fellow subs. 


35 See, e.g., R. P. Farnsworth & Co. v. Albert, 79 F. Supp. 27 (E.D., La. 1948), rev'd, 
176 F. 2d 198 (C.A. sth, 1949), where the sub withdrew about a week after the informal award 
of the general contract. 


% Northwestern Engineering Co. v. Ellerman, 69 S.D. 397, 10 N.W. 2d 879 (1943), rev'd 
on other grounds, 71 S.D. 236, 23 N.W. 2d 273 (1946). 
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for filing, and thus prevent the loss occasioned by the sub’s withdrawal, 
will his failure to do so constitute an unreasonable reliance? The answer 
depends on a number of variables: (1) assuming the general has put up a 
security deposit, can he recover it; (2) if he withdraws, will he have time 
to resubmit a revised bid; (3) if he does not have time to resubmit, is it 
too much of a hardship to expect him to lose the chance he had of being 
awarded the contract; and (4) even if he can recover his deposit, is it too 
much of a hardship to expect him to lose business prestige for having 
pulled out? The courts which have considered the question have not come 
up with uniform answers. 

Before the award it is clear that the general contractor can recover his 
deposit on simple withdrawal-of-offer principles.*7 But once the contract 
has been awarded to him the bid is considered irrevocable. As a matter 
of fact, one case held that the deposit was not exclusive, liquidated damage 
and permitted the awarding authority to recover additional actual dam- 
ages.** Where, however, the bid is withdrawn after it has been opened but 
before award is formally made, the general has been permitted to recover 
his deposit. Of course, the general can even recover by making a demand 
shortly after the formal award where the awarding authority should have 
known of the mistake.** In Ingersoll-Rand the court discounted the gener- 
al’s reliance partly on this authority.“ 

Even if the general must forfeit his deposit, should he have mitigated 
damages by so doing or is this too stringent a duty to place upon him, 
considering his other losses in potential profits and goodwill? The Con- 
necticut Supreme Court has made an apt reply: 

' — Highway Dept. v. MacDougald Construction Co., 54 Ga. App. 310, 187 S.E. 734 
1936). 
3§ Middleton v. City of Emporia, 106 Kan. 107, 186 Pac. 981 (1920). 


39 Younglove v. Hoberg, 195 Iowa 281, 191 N.W. 985 (1923). Cf. Gregory Ferend Co. v. 
State, 251 App. Div. 13, 295 N.Y. Supp. 715 (1937) (based on New York State building statute 
prohibiting withdrawal of a bid after its submission). 


 R.O. Bromagin & Co. v. Bloomington, 234 Ill. 114, 84 N.E. 700 (1908). 


* Robert Gordon, Inc. v. Ingersoll-Rand Co., 117 F. 2d 654, 661 (C.A. 7th, 1941), where 
the Bromagin case was cited to prove in part that the general contractor had failed to show 
irreparable detriment. In Ingersoll-Rand the awarding authority’s agent upon learning of the 
general’s mistake had offered to help him get out of his bid because he did not think that the 
awarding authority (the University of Illinois) wanted to take advantage of a man who had 
made an obvious mistake in preparing his bid. The general’s answer was that this would not 
be the proper thing to do, and moreover it might injure his reputation as a bidder. An Indiana 
Appellate Court went about as far as « court can go in permitting a mistaken general con- 
tractor to recover his good faith deposit after the outa not on the ground of palpable mis- 
take but on the subjective theory that there was no “meeting of the minds” since the general 
did not intend to contract on the basis of his actual low bid. Board of School Comm’rs v. 
Bender, 36 Ind. App. 164, 72 N.E. 154 (1904). 
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The specifications also required that a certified check for 1% of the bid price should 
accompany each proposal as a guaranty of good faith, and, prior to the acceptance of 
the bid, the plaintiff could have withdrawn it by sacrificing the amount of this check; 
but, had it done so, it would have been guilty of a breach of business ethics, and 
would have had the reputation of being a firm whose bids could not be relied on, to 
its damage if not to its destruction. . . . The duty of the plaintiff to keep the damages 
from the breach of the defendant’s contract as low as reasonably possible does not re- 
quire of it that it disregard its own interests or exalt them above those of the defaulting 
defendants. 


A corollary fact discounting reasonable reliance would be any delay 
on the general’s part in accepting the bid after the award. Initially, it is 
important to examine the wording of the bid. Does it call for immediate 
acceptance or acceptance within a stated time period, and if so, has there 
been a waiver by the sub?“ Even if there is no time stipulation, the general 
must accept within a reasonable time, and this means long before the 
sub is to go to work.** If his particular job, plastering or painting, for ex- 
ample, comes near the end of the construction job, the sub cannot be ex- 
pected to underwrite the fluctuations in the market price. 

Reliance can be a two-way street. Suppose, to reverse the facts of the 
case, Gimbel’s had included in its telegraphic offer a sentence reading: 
“Tf our estimate used wire us collect prior to December 30 or else same is 
withdrawn.”’ Suppose, further, Baird had wired on December 28: “We 


used your bid for linoleum,’’ and then, after having been awarded the con- 
tract, Baird awarded the linoleum contract to another bidder. Would 
Gimbel’s now have any remedy against Baird?“ Under the traditional 


# Raff Co. v. Murphy, 110 Conn. 234, 243, 147 Atl. 709, 712 (1929). See 5 Corbin, Con- 
tracts § 1042 n. 56 (1st ed., 1950). Cf. James Baird Co. v. Gimbel Bros., Inc. 64 F. 2d 344 
(C.A. 2d, 1933), where the general made a comparable argument but the court failed to 
comment upon it. 


43 See McAlister v. Klein, 81 Okla. 291, 198 Pac. 506 (1921), where the proposal was made 
for “immediate acceptance”’ but the subcontractor gave the general an additional ten days in 
which to accept, which the court held to be a waiver. 


44 Clore v. Zimmerman, 262 Mich. 268, 247 N.W. 177 (1933). 


4S Ibid. Short of an overt acceptance the best proof of the general’s actual and substantial 
reliance on the sub’s bid would be the established usage in the trade to so consider it. A de- 
tailed consideration of this type of evidence is postponed until p. 252, infra. 


# This hypothetical is a paraphrase of Williams v. Favret, 161 F. 2d 822 (C.A. sth, 1947) 
{opinion by Judge Hutcheson who also wrote the opinion in Albert v. R. P. Farnsworth & Co., 
176 F. 2d 198 (C.A. sth, 1949)]. There, Williams, a Mississippi electrical subcontractor, had 
been invited by Favret, a New Orleans contractor bidding on a navy contract at Gulfport, 
Mississippi, to submit a quotation on the electrical work. Williams submitted his bid to several 
generals, including Favret, with the closing statement: “If our estimate used wire us collect 
prior to June 6 or else same is withdrawn.”’ Favret and another contractor wired Williams that 
his bid had been used, Favret’s wire reading: “June 6. We used your bid for wiring on the 
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view Gimbel would not have a contract because Baird’s responsive wire 
was something less than acceptance; it might be interpreted as sufficient 
consideration to Gimbel to give Baird an irrevocable option to accept 
until a reasonable time after the award, but nothing more.‘ This, de- 
spite difficulties in understanding why the sub would confer such a gra- 
tuitous benefit on the general without expecting a conditional contract 
in return.“ 

If the subcontractor could not recover his expectation damage, could he 
at least be reimbursed for his reliance? Suppose, for example, Gimbel’s 
had spent $100 in estimating the linoleum bid; would this be recoverable? 
Probably not, on the theory that no contract could be implied because 
the general would not reasonably expect to compensate an unsuccessful 
subbidder for his estimating expenditures nor would the bidder reasonably 


barracks and dispensary Gulfport.’’ Subsequently, Favret was awarded the general contract 
and awarded the electrical subcontract to another bidder. Affirming the district court’s directed 
verdict for the defendant Favret, the court refused to interpret Favret’s telegram as an accept- 
ance of Williams’ offer. Judge McCord, dissenting, pointed out that Williams knew Favret’s 
overall bid would be opened along with others at 11 A.M. on June 6 and that he was not willing 
to have his bid hanging in mid-air but wanted to have it rejected or accepted prior to the sub- 
mission of the general’s bid. Favret, an experienced contractor, understood this qualification of 
Williams’ bid and to protect himself, accepted the bid conditional, of course, on his being 
awarded the contract. Moreover, when Williams learned that Favret had been awarded the 
contract, he set about ordering supplies and making arrangement to carry out his end of the 
work. When Favret several weeks later advised Williams that he had given the work to some- 
one else, he gave as his reason that “your bid . . . was found to be incomplete.’ But, as Judge 
McCord adds, “the bid was not incomplete and Favret had not previously complained. In- 
deed, Williams’ bid was used by Favret as a basis in the general bid, which was accepted by 
the government. The excuse that the bid was incomplete is but an obvious afterthought excuse 
for avoiding a solemn agreement. The fact is that Favret, after accepting Williams’ bid, 
shopped around and found that he could get someone else to do the work at a lower price.” 

Judge McCord quoted testimony of Favret’s son (his apparent agent) which proved that 
Favret had sent the wire on June 6 to hold Williams to his bid. The judge could not see how 
Williams could be bound and Favret left free to do as he pleased. Borrowing a phrase from 
Judge Hutcheson, Judge McCord quipped: “I know of no such one-sided application, horn- 
book or otherwise, of the law of contracts. . . . If the exchange of telegrams did not establish 
offer and acceptance, what was their purpose and meaning?” 


‘7 This is the interpretation which Corbin puts upon Williams v. Favret, 161 F. 2d 822 
(C.A. sth, 1947). 1 Corbin, Contracts § 24 n. 11 (1st ed., 1950): “In spite of a vigorous dissent, 
it is believed that the court’s decision that the defendant had committed no breach of contract 
was correct. If the plaintiff’s ‘quotation’ of a price was in fact an offer, the defendant’s ‘use’ of 
it in making his own bid was not an acceptance. It was not so in express terms; and such an 
implication is not reasonable. The defendant’s ‘use’ of the estimate in making his own bid did 
no more than to prevent its being ‘withdrawn.’ Such action in reliance, in view of the plaintiff’s 
express words, might well be held to make an offer irrevocable, in accordance with Restate- 
ment, Contracts, § 90. Doubtless it should also have weight in interpreting the plaintiff’s sub- 
mission of an estimate as a firm offer and not a mere ‘quotation’ of a price.” See also 3 Corbin, 
Contracts § 534 n. 8 (1st ed., 1950). 


See Judge McCord dissenting in Williams v. Favret, 161 F. 2d 822, 824 (C.A. sth, 1947). 
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expect compensation. A recent Washington Supreme Court case suggests 
the opposite conclusion but the reasoning is highly questionable.” 


Evidence of Business Usage 

The extreme difficulty of proving actual detrimental reliance on a 
subcontractor’s bid by individual acts has led counsel for several general 
contractors to attempt to introduce evidence of accepted business usage 
in the local area. Generally, the testimony has been that of the expert 
witness, either an experienced and reputable general or subcontractor, 
an officer of a manufacturing company, or an officer of a trade association. 

The stock question put to the opinion witness is: ‘“Will you please tell 


49 Western Asphalt Co. v. Valle, 25 Wash. 2d 428, 171 P. 2d 159 (1946), noted in 22 Wash. 
L. Rev. 139 (1947), 42 Ill. L. Rev. 259 (1947). Here the subcontractor was successful. Upon 
learning of attractive construction jobs to be let, Western Asphalt had the practice of making 
its estimates on the soil stabilization and asphalt pavement work and making such estimates 
available to any reputable general contractor who requested them. Though Western Asphalt 
never charged for this engineering service, it had always received the subcontract when the 
general to which it furnished the data was successful. Western Asphalt followed this pro- 
cedure on the Tacoma Naval Base Advance Depot job, the largest project with which it had 
ever been concerned, and spent considerable time and money preparing its $294,000 estimate. 
On the afternoon before the deadline for filing the general bid it furnished copies of its estimate 
to each one of the seven or eight general contractors who expected to bid on the job. Early the 
next morning the president of Western Asphalt received an urgent call from the estimator of 
Valle, another general preparing a bid for the 11 A.m. deadline, requesting Western Asphalt’s 
estimate. The president permitted Western Asphalt’s secretary to read the figures over the 
telephone to Valle’s estimator. Valle used these figures, obtained the contract, and told 
Western Asphalt he had used its estimate and to see “Allison [Valle’s estimator] on Monday 
and he will take care of you.’ Shortly thereafter Valle discovered he had omitted the $40,000 
item on soil stabilization from the total. When Western Asphalt refused to share Valle’s loss, 
Valle gave the job to another subcontractor. Western Asphalt then sued Valle for the value of 
is services in computing the estimate, which it set at $43,000, the profit it expected to make on 
the subcontract. Western Asphalt proved it had paid $75 for an outside estimate and that 
three executives of the company had spent several days preparing the bid. The jury came in 
with a verdict for defendant Valle, which the trial judge set aside on the ground it was contrary 
to the evidence and substantial justice had not been done. The Supreme Court of Washington 
affirmed the order for a new trial, stating, 25 Wash. 2d 428, 441-42, 171 P. 2d 159, 166-67 
(1946): “The fact that respondent hoped to obtain a subcontract from the general contractor 
to whom the work might be awarded, and that with this idea in mind respondent made avail- 
able to appellant its figures and computations concerning that portion of the general contract 
in which respondent was interested, is not necessarily inconsistent with its expectation that 
it would be entitled to receive reasonable compensation for the service rendered if appellant 
was awarded the construction contract and did not award respondent the subcontract which 
respondent desired. We are not in accord with the view that such services rendered in con- 
nection with a contemplated contract and with the hope of obtaining a benefit from such con- 
tract are necessarily not so rendered in expectation of compensation. In the case at bar the 
evidence on this phase of the case presents a question to be determined by the trier of the 
facts.” 

Query: how can the sub maintain “such services rendered in connection with a contem- 
plated contract and with the hope of obtaining a benefit from such contract are . . . rendered 
in expectation of compensation”’ in face of the established custom in the building trade that 
subcontractors never charge for their estimates but enter it as a major item of overhead? Or 
does use of the phrase, “the established custom in the building trade,’’ beg the question? But 
cf. Stubner v. Raymond, 17 La. App. 216, 135 So. 676 (1931). 
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us what custom, if any, prevails in the building trade in 
relating to the withdrawal of bids made by subcontractors?’’s* The an- 
swers vary widely. As Judge Hutcheson observed in the Farnsworth 
case, one witness testified the custom to be that the sub cannot withdraw 
after he makes his bid, a second testified that the bid is irrevocable 
after it is “used’’ and a third “couldn’t say that there is any custom 
established.’’* Moreover, the third witness testified on cross-examination 
that there were occasions when he did not give a contract to the low 
bidder, and when in fact he persuaded the low bidder to reduce his bid.” 

The pitfalls into which expert witnesses may be led on cross-examina- 
tion were laid bare in Ingersoll-Rand where a witness for the plaintiff 
general who testified that it was the custom “to ask material dealers and 
manufacturers for quotations ... [which] quotations were considered 
firm prices that you could use. . . . [and if] you were successful in securing 
the work, these proposals were considered to be the prices for which the 
material could be purchased,’’ on cross-examination admitted “that con- 
tractors do not always buy from manufacturers whose prices they used in 
making up their bids and that they try to get the best price from the 
manufacturer.’’s3 

To be compared with the general contractor’s attempted proof of trade 
usage as a basis for reasonable reliance is the trade usage introduced 
by a subcontractor as defendant to prove that no formal contract was 
made with the general.** Introduction of a previous course of dealing be- 
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se Albert v. R. P. Farnsworth & Co., 176 F. 2d 198, 201 n. 8 (C.A. sth, 1949). 
5% Tbid. 89 Tbid. 


53 Robert Gordon, Inc. v. Ingersoll-Rand Co., 117 F. 2d 654, 658 (C.A. 7th, 1941); the 
witness added: “It is true in some cases, and in some cases it is not, that there is a period of 
negotiation between the time we have made our bid to the job and the time we send in an 
order and we ask for and get a better price... .”” 


54 For instance, in attempting to upset a contract which had been made informally the 
defendant subcontractor in Traff v. Fabro, 337 Ill. App. 83, 84 N.E. 2d 874 (1949), testified 
that ‘there was a general and universal custom in Cook County for twenty years among ter- 
razzo contractors and general contractors, requiring general contractors to ‘automatically 
make up the contract’ which is submitted to the subcontractor covering details not provided 
for in the proposal and acceptance, such as the terms of payment, insurance, kinds of materials, 
glass breakage, general cleaning, use of hoisting apparatus, water, light, heat and other 
items.” Tbid., at 86, 876. But also testifying on behalf of the subcontractor, an officer of the 
National Association of Terrazzo Contractors stated “that the association provides a standard 
form for its members . . . for their use in making up contracts with general contractors . . . and 
that ‘the custom is that the terrazzo man furnishes the form upon which the contract is made.’” 
Ibid., at 87, 876. Again, witnesses on the same side were caught in a net of contradiction as to 
what was the established practice and the argument fell. Despite the lack of success of the 
subcontractor in the Traff case to prove the necessity for using a standard form contract, 
there are cases which recognize the existence of such a custom. In E] Reno Wholesale Groc. 
Co. v. Stocking, 293 Ill. 494, 127 N.E. 642 (1920), the court held that it was the custom in the 
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tween the general and the sub to prove that the general usually con- 
tracted in greater detail and with more formality than in the case under 
consideration is another weapon in the defendant subcontractor’s ar- 
senal.5 

These attempts at proof have been abortive. Such singular lack of suc- 
cess may perhaps be attributed to the traditional position American 
courts have taken toward trade usage, well illustrated in Section 249 of the 
Restatement of Contracts: 


Illustration 2. A makes B a promise not supported by sufficient consideration. 
There is a usage assented to by both parties to regard promises like A’s as binding 
without consideration. A’s promise is not binding.5® 


American courts have exhibited a great reluctance to permit the intro- 
duction of trade usage and previous dealings for any purpose other than 
interpreting a contract. The general notion seems to be that custom and 
usage may neither create nor void a contract. In the above attempts, only 
two courts, one of which was reversed, accepted the argument that usage 
could replace ‘‘acceptance,’”’ and both were located in Louisiana where 
the Code leans toward the firm offer.s’ Perhaps the best judicial statement 
is the dictum in Harris v. Lillis that “in accordance with the custom pre- 
vailing in the building trade in New Orleans an offer by a subcontractor 


wholesale grocery business throughout the United States for a formal written contract to be 
prepared by the seller covering the entire details of the transactions which would be submitted 
to the buyer, which he might or might not sign; hence the court refused to recognize the con- 
tract made by memoranda or sales notes prepared by the broker for both parties. 


8s For example, in Robert Gordon, Inc. v. Ingersoll-Rand Co., 117 F. 2d 654 (C.A. 7th, 
1941), the defendant manufacturer presented evidence that the general had previously ne- 
gotiated a contract for the same kind of refrigerating machinery by sending an order to the 
defendant manufacturer which was subsequently accepted. This order was not sent in until 
after the plaintiff general had been awarced the contract for the job. Ibid., Defendant Ap- 
pellant’s Reply Brief at 29-30. Again, in Harris v. Lillis, 24 So. 2d 689 (La. App., 1946), noted 
in 7 La. L. Rev. 147 (1946), the subcontractor testified that in previous dealings the general had 
never signed and returned any estimates the sub had submitted but had indicated its accept- 
ance by oral instruction to the sub and then only given a few days before the building was ready 
to be roofed. He further testified that the general would select the subcontractor from among 
the bidders after having secured the general contract. Defendant Appellant’s Brief at 9-10, 
Harris v. Lillis, supra. 


% Or as 3 Williston, Contracts § 655 (rev. ed., 1936), puts it: “Parties cannot effectively 
agree that a parol promise shall be binding without consideration, and the fact that a com- 
munity or group of persons is accustomed to act as if such promises were binding will make 
no difference.” 


5? The district court in R. P. Farnsworth & Co. v. Albert, 79 F. Supp. 27 (E.D. La., 1948), 
rev'd, 176 F. 2d 198 (C.A. sth, 1948); and the Louisiana Court of Appeals in Harris v. Lillis, 
24 So. 2d 689 (La. App., 1946). Compare UCC § 1-205, Comment 4 (Text and Comments ed., 
Spring 1950), which “expresses its intent to reject those cases which see evidence of ‘custom’ 
as representing an effort to displace or negate ‘established rules of law.’ ” 
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to a general contractor to do work is irrevocable after the contractor has 
used the estimate as a basis for his offer to the owner and the owner has 
accepted the general contractor’s bid.”’** No explanation is given why the 
custom replaces the rule of offer and acceptance. On the other hand, in the 
Ingersoll-Rand, Farnsworth and Traff cases the judges refused to listen to 
the arguments of trade usage. The chief difficulty that counsel had was an 
inability to prove that the usage was certain, general and known to both 
the parties. Cross-examination upsét the certainty in both the Ingersoll- 
Rand and the Farnsworth cases. In Ingersoll-Rand, which undoubtedly 
was the easier of the two cases for the purpose of proving trade usage since 
it involved the interpretation of an offer rather than an acceptance, one 
of the witnesses under cross-examination made the usage seem quite un- 
certain and doubtful by observing that contractors do not always buy 
from manufacturers whose prices they used in making up their bids and 
that they try to get the best price from the manufacturer. In the Farns- 
worth case Judge Hutcheson pointed out that the testimony in the record 
failed to ‘‘show a general and reasonable custom understood by all in the 
trade in the same way, general contractor and subcontractor alike. It 
presents the varying views of three general contractors.”’s 

In the Traff case the Illinois Appellate Court objected to the testimony 
of the trade association officer put forward by defendant subcontractor 
on the ground that it did not “show that the plaintiff [general contractor] 
had knowledge of the existence of the alleged usage or custom [the 
standard form contract] nor does it appear that he had any prior transac- 
tions from which it might be inferred that he had such knowledge.’’® 

Both the Fifth and the Seventh Circuit Courts made further objection 
to the introduction of trade usage because the alleged usage, if accepted, 
was highly unreasonable. In Ingersoll-Rand the court said: 

We consider this usage strict and even onerous in character, for in effect it compels 
a manufacturer who merely desires to impart information to prospective customers, 
to exclude the operation of the usage in express terms. 

Ordinarily parties trading in a particular market are presumed to know the gen- 
eral or uniform usages prevailing in that market, and these usages enter into their 


agreements. . . . However, courts are less willing to assume that this knowledge or 
duty to know exists, where the evidence of usage is ‘not entirely satisfactory. Espe- 


5* Harris v. Lillis, 24 So. 2d 689, 691 (La. App., 1946). 

59 Albert v. R. P. Farnsworth & Co., 176 F. 2d 198, 201 (C.A. sth, 1949). Compare UCC 
§ 1-205, Comment 5 (Text & Comments ed., Spring 1950) which recognizes trade usages 
‘currently recognized’ by the great majority of decent dealers as ‘established,’ even though 
dissidents reacy to cut corners do not agree.” 


% Traff v. Fabro, 337 Ill. App. 83, 88, 84 N.E. 2d 874, 877 (1949). 
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cially is this true where the usage imposes an appreciable restraint on one of the trades- 
men or carries with it possible business consequences of a severe nature. 


In the Farnsworth case Judge Hutcheson was unwilling to accept the 
usage as law because of its lack of mutuality: 


[Tjhis so-called custom establishes no rights whatever in the subcontractor, to 
receive the contract, but only in the contractor to accept or reject the subcontractor’s 
bid or start new dealings with him, as to the contractor seems fit. A claimed general 
custom which is no better proved and which has no more mutuality than this is 
neither legal, reasonable, nor binding, as a custom.” 


The magnitude of the problem is summed up in an old book on The 
Law of Usages and Customs: 


There are scarcely any questions which come before courts of law so difficult of 
decision as those involving customs. Here the Court has to deal with something which 
is vague and indefinite, which bears much similarity to law, but which yet comes 
before them, in the guise of evidence, which is not definitely written in books, but 
lives only in the breath of the public and the vague traditions of the actions of men. 
It requires not only legal learning but genius to deal with such cases, and it is not to 
be wondered at if many of the common law judges shrink from the task of exercising 
such an indefinite jurisdiction.® 


II. ATtrTUDE SURVEY OF GENERALS AND 
SUBCONTRACTORS IN INDIANA 


The infrequency of litigation over firm offers in the construction indus- 
try results in a very narrow and perhaps aberrational basis for analysis 
of the problem; the cases arise in different jurisdictions at different stages 
of the business cycle; the litigants differ in size and bargaining power; the 
decisions themselves often are circumscribed by procedural technicalities. 
About ten years ago Professor Malcolm Sharp suggested the desirability 
of a “systematic inquiry” to test the “hypothesis that American mer- 
chants would feel themselves legitimately annoyed by a free use of the 


* Robert Gordon, Inc. v. Ingersoll-Rand Co., 117 F. 2d 654, 659 (C.A. 7th, 1941). The 
court thought that it was unnecessary to comment on the question of whether or not a con- 
tract could be “‘made”’ by trade usage. 

% Albert v. R. P. Farnsworth & Co., 176 F. 2d 198, 202 (C.A. sth, 1949). Though counsel 
argued trade usage in both Northwestern Co. Engineering v. Ellerman, 69 S.D. 397, 10 N.W. 2d 
879 (1943), rev’d on other grounds, 71S.D. 236, 23 N.W. 2d 273 (1946); and in Western Asphalt 
v. Valle, 25 Wash. 2d 428, 171 P. 2d 159 (1946), neither opinion mentions usage as a basis for 
decision. In the Western Asphalt case the defendant general argued that the subcontractor ad- 
mitted “i]t was shown without contradiction to be the custom of subcontractors to furnish, and 
of general contractors to receive, these bids without any charge. To this effect we have Western 
Asphalt’s testimony that they always prepared themselves to give bids and that they never 
charged a contractor for such services for bids. We also have the testimony of George Johnson, 
one of the largest and most experienced contractors in Seattle, also the testimony of Valle, and 

ison, and Hill, and Hoyt.” Appellant’s Opening Brief at 44, Western Asphalt Co. v. Valle, 
supra. 


* J.H. Balfour Browne, The Law of Usages & Customs 48 (Clarke’s Am. ed., p. 93, 1881). 
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legal power” to revoke offers which either expressly or implicitly were 
designed to remain open for a specified time.** The suggestion struck the 
writer as challenging. A systematic national inquiry of the building seg- 
ment of American business, however, presents an almost insurmountable 
task. The Associated General Contractors’ directory lists 5500 general 
contractors as members (not to mention nonmembers) and the generals 
are far outnumbered by the subcontractors, materialmen and manufac- 
turers. Even a fair sampling on the national level would be a large order. 
In addition, the written questionnaire has its limitations; the personal 
interview, such as opinion pollsters widely use, is a far superior method 
but is even more expensive and difficult for obtaining accurate results 
than the written questionnaire. Another drawback is that preferably such 
an inquiry should be prepared and conducted by a public opinion analyst 
rather than a law teacher. Despite these limitations, it was decided to 
experiment with a state-wide questionnaire survey of the two most im- 
portant protagonists, the generals and the subs, in one state, Indiana. The 
basis for the survey was the 1950 directory of members of the Indiana 
General Contractors’ Association. Specially prepared explanatory letters 
and questionnaires were sent during Spring, 1951, to the 137 listed generals 
and 275 listed subs in four representative trades: (1) electrical, (2) 


plumbing and heating, (3) sheet metal and roofing and (4) painting and 
decorating. Eighty generals and ninety-three subs responded. In addition, 
as a partial check on the questionnaire method, full scale personal inter- 
views were conducted with five large generals and six large subcontractors 
in Indianapolis. 


Questionnaire Survey of General Contractors 
In the letter to the 137 generals the following problem was put: 


Suppose, in the course of preparing a bid on a typical, large ($250,000 or there- 
abouts) private, commercial job, you receive a “firm” proposal from an electrical sub- 
contractor. That is, he states he will hold his bid open for some specified period or 
until after the general contract is awarded. Since he is reputable and his is the lowest 


‘Sharp, Pacta Sunt Servanda, 41 Col. L. Rev. 783, 796 (1941). A student’s interviews 
dealing with a somewhat different but related subject are reported in 9 Univ. Chi. L. Rev. 
153, 155 (1941). 

*s Space and time place some obvious limitations on this “systematic inquiry.”’ The largest 
city surveyed, as stated, was Indianapolis. Cities several times as large such as Chicago and 
New York might have given somewhat different results. Likewise, a survey of another region, 
or a more predominantly agricultural or industrial region, might have revealed a different 
pattern. But insofar as Indiana lies somewhere between the extremes, geographically as well 
as economically, it is probably as representative a testing ground as there is available. Paren- 
thetically, as a caveat to other fact searchers, it is suggested that similar surveys be conducted 
during Winter rather than Spring when the “hot stove” leagues are more likely to be in session, 
and the “surveyed” have more leisure time to respond. 
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bid, you use it in preference to others in making up your general bid; but you do 
not inform him that you have done so. You are awarded the contract. A few days 
later this electrical subcontractor notifies you that he must withdraw his bid because 
of a sudden rise in the cost of some item. 


What do you do? Do you attempt to hold him to his proposal? If he refuses to do 
the work, do you insist he pay you for any loss you suffer if you have to pay some 
other subcontractor more to do the same work? 

In the enclosed questionnaire the problem was broken down into a 
number of multiple choice questions. The general contractor was asked 
to check that response which came closest to his own experience, and if 
he found it impossible to select a particular response, to leave the question 
blank. He was also urged to comment on any of the questions or answers. 
Listed below are the tabulated responses on each question from the eighty 
generals with a summary of the comment directed toward each question.” 
1. Is atypical big, commercial job, do you generally receive 

[34] (1) “firm” proposals (which state they will be held open until after the award 

or for any specified period, as in my example) 

[4] (2) proposals which say nothing about being held open 

[28] (3) about an equal number of each kind of proposal 

[4] No response 


It appears that more than half the responding contractors receive firm 
proposals. Several generals commented that during the present infla- 


tionary period many of the proposals carried price escalator clauses® or 


This statement of the problem was preceded by an introductory paragraph disclaiming 
any interest in the information being solicited other than for scholarly purposes, and followed 
by the paragraph below, designed to recognize the difficulties in generalization and to en- 
courage free comment: 

“The short questionnaire which I am enclosing is designed to enable you to answer these 
questions. I realize the difficulties involved in asking you to generalize about your experience 
in such a situation: your practice may vary with the type of project (depending on whether 
it is private or governmental), or the size of this general contract; or it may vary with the 
type of subcontract (depending, for example, on whether it is electrical or painting), or the 
size of this particular subcontractor, or whether he is local or out-of-town, or the amount of 
work and money involved in his particular bid, or your previous dealings with him, or his 
reputation in the community. Nevertheless, such information as you could give me would be 
of grea‘: value. If it is of any help to you in replying, I have narrowed my question to the 
typical; large, private, commercial job. If you vary your practice in the case of smaller projects, 
residential construction, governmental projects, etc., I should appreciate your comments on 


the questionnaire. In fact, I am particularly interested in any comments you would care‘ to 
make about this problem.” 


* The responses were tabulated and analyzed on an IBM machine. The questionnaire 


responses, accompanying letters, contract forms and other data collected are deposited in the 
Indiana University Law School Library. 


** Adding to the total of responses to part (1) one-half the total of responses to part (3). 


* An escalator clause means that the fixed price will be raised or lowered, depending on 
the prevailing market price at the time the work is to be done or at some other specified time. 
The clause may be general or apply either to the material or the labor item. One general com- 
mented that about half of the bids received today have escalator clauses. Insofar as a proposal 
is tied only to market price, it is in that sense “firm.” 
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very short specified time limits. One contractor noted that some of the bet- 
ter subcontractors today give the general a choice between two proposals 
on the same job, one, a bid with an escalator clause and the other, a firm 
bid which includes an extra amount representing the subcontractor’s 
estimate of the probable price increase in effect at the time the work is to 
be done. 
2. Do you generally 

[51] (1) require that subcontractors submit “firm” proposals 

[7] (2) require that subcontractors use your own proposal form (if you have one) 
[22] (3) make no attempt to control the kind of proposal submitted 
[o] No response 

Of the fifty-one generals (better than half) who stated that they re- 
quired subs to submit firm proposals,” seven qualified their responses in 
regard to what was meant by a firm proposal. One general commented 
that firm bids were only required from unknown subcontractors or ma- 
terial suppliers." Two commented that during normal times they tried 
to obtain firm proposals from all subs but that in today’s short market it 
was sometimes necessary to take bids with escalator clauses. Two insisted 
upon a maximum “‘escalation’’ with the basis explained. One stated cate- 
gorically that he would not accept a bid with such a clause if he had re- 
ceived a firm bid on the same item, even if the firm bid were ten to fifteen 
per cent higher. 
3. If you decide to include a particular bid in your estimate, do you generally 

[27] (1) notify the subcontractor immediately you “used” his bid 


[52] (2) make no effort to inform him at that time 
{r] No response 


A surprisingly large number of the generals stated that they notified 
the sub immediately when they used his bid. One went so far as to state 
that he notified all bidders as to disposition of their bids whether accepted 
or rejected. Another noted that his answer depended entirely on the re- 
sponsibility and reputation of the subcontractor. One general’s comment 
was that he never did so unless a sub inquired what his status was. 

4. If you fail to notify the sub at that time, is it because you think 
[26] (1) it’s not necessary because you expect to be able to hold him 
[3] (2) you can’t hold him anyway because you don’t yet have the contract for 
the job 
[34] (3) tale want to be bound until you get the general contract 
[2] (4) some other reason (please comment on the other side) 

[15] No response 

7 Follow-up letters were written to the seven generals who stated that they required the 
subs tu use their own proposal form, but no sample forms were received. 


= “Tn other words, if you deal only with known established subcontractors there is no 
need to insist on a firm bid, no matter what the size of the project.” 
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bid, you use it in preference to others in making up your general bid; but you do 
not inform him that you have done so. You are awarded the contract. A few days 
later this electrical subcontractor notifies you that he must withdraw his bid because 
of a sudden rise in the cost of some item. 

What do you do? Do you attempt to hold him to his proposal? If he refuses to do 


the work, do you insist he pay you for any loss you suffer if you have to pay some 
other subcontractor more to do the same work? 


In the enclosed questionnaire the problem was broken down into a 
number of multiple choice questions. The general contractor was asked 
to check that response which came closest to his own experience, and if 
he found it impossible to select a particular response, to leave the question 
blank. He was also urged to comment on any of the questions or answers. 
Listed below are the tabulated responses on each question from the eighty 
generals with a summary of the comment directed toward each question.” 
1. In atypical big, commercial job, do you generally receive 

[34] (1) “firm” proposals (which state they will be held open until after the award 

or for any specified period, as in my example) 

[t4] (2) proposals which say nothing about being held open 

[28] (3) about an equal number of each kind of proposal 

[4] No response 


It appears that more than half the responding contractors receive firm 
proposals. Several generals commented that during the present infla- 
tionary period many of the proposals carried price escalator clauses® or 


This statement of the problem was preceded by an introductory paragraph disclaiming 
any interest in the information being solicited other than for scholarly purposes, and followed 
by the paragraph below, designed to recognize the difficulties in generalization and to en- 
courage free comment: 

“The short questionnaire which I am enclosing is designed to enable you to answer these 
questions. I realize the difficulties involved in asking you to generalize about your experience 
in such a situation: your practice may vary with the type of project (depending on whether 
it is private or governmental), or the size of this general contract; or it may vary with the 
type of subcontract (depending, for example, on whether it is electrical or painting), or the 
size of this particular subcontractor, or whether he is local or out-of-town, or the amount of 
work and money involved in his particular bid, or your previous dealings with him, or his 
reputation in the community. Nevertheless, such information as you could give me would be 
of great value. If it is of any help to you in replying, I have narrowed my question to the 
typical, large, private, commercial job. If you vary your practice in the case of smaller projects, 
residential construction, governmental projects, etc., I should appreciate your comments on 


the questionnaire. In fact, I am particularly interested in any comments you would care to 
make about this problem.” 


% The responses were tabulated and analyzed on an IBM machine. The questionnaire 


responses, accompanying letters, contract forms and other data collected are deposited in the 
Indiana University Law School Library. 


8 Adding to the total of responses to part (1) one-half the total of responses to part (3). 


* An escalator clause means that the fixed price will be raised or lowered, depending on 
the prevailing market price at the time the work is to be done or at some other specified time. 
The clause may be general or apply either to the material or the labor item.One general com- 
mented that about half of the bids received today have escalator clauses. Insofar as a proposal 
is tied only to market price, it is in that sense “firm.” 
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very short specified time limits. One contractor noted that some of the bet- 
ter subcontractors today give the general a choice between two proposals 
on the same job, one, a bid with an escalator clause and the other, a firm 
bid which includes an extra amount representing the subcontractor’s 
estimate of the probable price increase in effect at the time the work is to 
be done. 
2. Do you generally 

{s1] (1) require that subcontractors submit “firm” proposals 

[7] (2) require that subcontractors use your own proposal form (if you have one) 
[22] (3) make no attempt to control the kind of proposal submitted 
[o] No response 

Of the fifty-one generals (better than half) who stated that they re- 
quired subs to submit firm proposals,”* seven qualified their responses in 
regard to what was meant by a firm proposal. One general commented 
that firm bids were only required from unknown subcontractors or ma- 
terial suppliers." Two commented that during normal times they tried 
to obtain firm proposals from all subs but that in today’s short market it 
was sometimes necessary to take bids with escalator clauses. Two insisted 
upon a maximum “escalation’’ with the basis explained. One stated cate- 
gorically that he would not accept a bid with such a clause if he had re- 
ceived a firm bid on the same item, even if the firm bid were ten to fifteen 
per cent higher. 
3. If you decide to include a particular bid in your estimate, do you generally 

[27] (1) notify the subcontractor immediately you “used” his bid 


[52] (2) make no effort to inform him at that time 
(r] No response 


A surprisingly large number of the generals stated that they notified 
the sub immediately when they used his bid. One went so far as to state 
that he notified all bidders as to disposition of their bids whether accepted 
or rejected. Another noted that his answer depended entirely on the re- 
sponsibility and reputation of the subcontractor. One general’s comment 
was that he never did so unless a sub inquired what his status was. 

4. If you fail to notify the sub at that time, is it because you think 
[26] (1) it’s not necessary because you expect to be able to hold him 
[3] (2) you can’t hold him anyway because you don’t yet have the contract for 
the job 
[34] (3) son dinate want to be bound until you get the general contract 
[2] (4) some other reason (please comment on the other side) 

{r5] No response 

% Follow-up letters were written to the seven generals who stated that they required the 
subs to use their own proposal form, but no sample forms were received. 


™“Tn other words, if you deal only with known established subcontractors there is no 
need to insist on a firm bid, no matter what the size of the project.” 
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Thirty-four, the largest number of responses, gave as their reason for 
failure to notify the sub a desire not to be bound until they obtained the 
general contract. The only comment on this answer was one ambiguous 
answer: “I will take a chance on my own.” The next largest number were 
those who thought it not necessary to notify because they expected to 
be able to hold the sub. Several who checked this response stated that they 
dealt only with well known firms and, hence, considered it no real problem. 
The most illuminating commentary on failure to notify at the time of use 
came from a general who stated: 

The policy of notifying subcontractors of your acceptance of their proposal before 
submitting your own bid would necessitate setting a deadline for receiving bids on 
subcontracts. It is the practice of subcontractors to submit their proposals at the last 
moment, and a deadline could disqualify many “low bids” and affect the chances of 
receiving the award. It is also the practice of some subcontractors to lump several 
items in one amount to make price comparisons difficult, thereby forcing you to con- 
tact them before awarding the subcontracts. Many proposals will overlap. Some in- 
cluding certain items that are excluded in others. Alternates proposing substitutions 
of materials requiring the approval of the architect may make it necessary to secure 
the contract before making any award to the subcontractor. These and many other 


aspects make it highly impractical to award or notify subs of acceptance before being 
awarded the contract. 


5. If you are awarded the contract, do you 

[65] (x) feel bound to give this subcontractor the job 

{13] (2) feel free to pick any other subcontractor 

[2] No response 

This was the key question. Sixty-five of the eighty contractors felt 
bound to give the subcontractor whose bid they had used the job. In 
other words, they represented that they did not “negotiate” after the 
general contract was awarded. One put it in terms of “bad ethics not to 
award the subcontract to the one which you used to obtain a general con- 
tract; however, it is done frequently, I’m sorry to say, but usually done 
only when the general finds he has made a mistake in the preparation of 
his bid and naturally wishes to avoid a loss on the job.” Another put it 
this way: “Yes, he is part of your organization.’’” Several qualified their 
attitude of “feeling bound” only on the double assumption of the sub’s 
past experience being “clean” and his proposal clear and complete and 
strictly in accordance with the specifications. 

Of the thirteen who felt free to pick any other subcontractor one put 
it in terms of necessity to investigate the sub’s responsibility before mak- 
ing an award. Another hedged by saying “that the nature of the subcon- 


™ This contractor was one of those who stated that he notified the sub,immediately when 
he used his bid. 
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tractor, that is his reputation and financial condition, determined the 
methods used by this office. We also take into consideration many other 
factors; therefore, we have no hard and fast rule for subcontract award 
which can be answered completely.”’ One general stated that he only felt 
bound to give a sub the job if he were the only one bidding; otherwise he 
felt free to make a selection after the general award. Oddly enough, none 
of the thirteen generals undertook to defend their “feeling free to pick 
another’’ attitude in terms of freedom to contract, free competition or 
any other of our accepted abstract economic norms. 
6. If, not having notified the subcontractor that you “used” his bid, you are awarded the 

contract, do you 

[ss] (1) notify him at once that he has the job 

[22] (2) notify him within a reasonable time so that he may prepare to come on 

the job 
fo} (3) ane him when it’s time for him to come on the job 
[3] No response 

Responses here indicate early notification to the sub. As one general 
explained it: ‘We enter into our subcontracts immediately after getting 
the job so they have time to prepare drawings and obtain materials.”’ 
One general noted that at this point he notifies and gets a signed contract. 
Subsequent correspondence indicated that many of the general con- 
tractors use a special subcontract form or purchase order form to sign 
up the subcontractor after the general contract has been awarded.’ 


7. If, as in my example, the subcontractor withdraws after you have been awarded the 
contract, do you 
[48] (1) forget it 
[3] (2) threaten him with everything short of a law suit 
[2] (3) threaten him with suit 
{o] (4) sue him, if there’s enough money in it over and above attorneys’ fees 
[17] No response 


This question elicited most of the free comment. Seven generals stated 
categorically that this had never happened to them. Several stated that 
it could not happen because they invited bids only from reputable sub- 
contractors. Several contractors put it in terms of “seldom happening.” 
One stated that in the past twenty-five years it had been his experience 
to have had this problem confront him only once: “In the one case we ad- 
vised the subcontractor that his refusal to do the job would make it neces- 
sary that he would never again be asked to bid on our work. He did the 
job at the quoted price.” 

By far the largest number, forty-eight, stated that, if it did happen, 


73 An examination of these special subcontract and purchase order forms revealed nothing 
extraordinary. 
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they would “forget it.’”” A number meant by this that they would forget it 
completely: one because in his opinion he had no legal redress, another 
because he did not like lawsuits, another because usually bids are very 
close and that he would, therefore, award it to the next lowest bidder, 
another because it would be useless to attempt to force a performance on 
a sub who was irresponsible, or putting it another way, a sub who is losing 
money will seldom do a good job. A few general contractors stated a willing- 
ness to work out an equitable settlement with the withdrawing sub- 
contractor.”* 

In contrast to the forty-eight generals’ willing to forget “completely,” 
fifteen would threaten suit or everything short thereof, by which they 
meant “blacklisting” or putting this particular sub on their “unreliable 
sub list.”’ One noted that this information would be broadcast and become 
general knowledge among the trade. Actually, only two of the fifteen 
generals suggested that they would go so far as to threaten the sub with 
suit. One qualified this by stating, “only if I have signed his proposal’; 
the other by stating, “only if this is a large contract.”’ As one general 
summed it up cryptically; “The attorney is the only one who gains by 
this move.”’”s It is quite significant that not a single one of the eighty 
generals was willing to commit himself to what was by definition a 
profitable lawsuit, and only two had gone so far in their thinking as to 
contemplate threatening suit. Hence the sensitivity mark to legal wrong 
seems relatively low. 

8. Have you ever considered binding the subcontractor before the award by 
[6] (1) a contract 
[2] (2) an option 
[x2] (3) a bid bond 
[2] (4) some other device (please comment below) 

[46] (5) never considered it 

{r2] No response 

Only twenty of the eighty generals had ever considered using one of the 
three binding devices.” One general wrote that he was accustomed to con- 


74 One general suggested that the only remedy was prophylactic: a diagnosis of all subbids 
in advance, and if a subbid appeared too low or out of line, he would advise the sub before 
using the bid or else discard it and use one which was in line. Thus, he could avoid subbids 
being withdrawn. But cf. Albert v. R. P. Farnsworth & Co., 176 F. 2d 198 (C.A. sth, 1949), 
note 28 supra. 


78 Or as another general put it: “It has been our experience in the past to try to avoid all 
courts and legal methods in dealing with subcontractors and suppliers, and, therefore, we 
have probably been far too lenient.” 

% Follow-up letters were sent to all general contractors who indicated one of the three 
suggested methods of binding the subcontractor before the award of the general contract, 
requesting specific information as to the particular device used. 
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tracting with his subs in advance by using this formula: “this contract 
shall become fully valid when and if the ‘owners’ enter into agreement 
with the general contractor.’’ This appears to be the type of conditional 
contract which Judge Hand suggested in the Gimbel Bros. case. Another 
general said he made use of the contract device only “‘if the size of the 
job warrants it.’’ Neither of the two respondents, who checked “an op- 
tion,” explained the type of option in mind. Of the twelve who sug- 
gested the use of a bid bond, only one responded to further inquiry with 
a sample bid bond, and commented: ‘Why shouldn’t a general have some 
protection from the sub if there’s a chance of the sub changing his price 
after the contract is let.”’ 

As to other possible devices to bind the sub, the ideas were sparse. 
One general suggested what amounts to an informal mutual under- 
standing: “by studying the job carefully with a responsible subcontractor 
who then knows that if we are successful he automatically gets the job, 
we are able to bind him.” Of those who had never considered using a 
binding device, one general suggested that a major objection is that there 
is seldom time to enter into any formal contracts with subs because the 
subbids generally come in at the last minute. Several of the generals took 
the legally mistaken position that the written proposal or signed bid was 
the equivalent of a contract.”” 


Questionnaire Survey of Subcontractors 
In the letter to the 275 subcontractors the following problem was put: 


Suppose you submit a “firm” proposal to a general contractor to supply the ma- 
terials and do the work on a typical, large ($250,000 or thereabouts), private, com- 
mercial job. By a “firm” proposal I mean that you say you will hold your proposal 
open for 30 days or until such time as the contract is awarded. Suppose, further, since 
your bid is lowest, the general contractor uses your bid as a basis for his estimate in 
preference to others he received, but he does not inform you he has done so. He is 
awarded the contract. Before he takes any steps to notify you that you have the job, 
you are faced with a sudden rise in the price of materials (or some other unforeseen 
change in circumstances) and you know you will lose money on the job if you do it. 


77 There was also some comment not directed to any particular question: One general 
stated, as a rule of thumb to determine the reliability of the sub, that if a low bidder is not 
known to be reputable or is one with whom he had had little experience and his bid is more 
than fifteen per cent below the next bidder, he will not use his bid. Another contractor ex- 
plained withdrawals by subs thus: “Many of the subs who back out of a bid after submitting 
it are small outfits who are talked into cutting their bids too low or misled by chiseling general 
contractors who are trying to get themselves a nice general contract and have no interest in 
the subcontractor’s profit.” A number of the general contractors indicated that they did not 
consider themselves bargaining at arm’s length with their subcontractors but considered the 
subs with whom they dealt as part of the organization, ‘“‘a very loyal and handpicked bunch of 
firms.” Hence, the awarding of a subcontract resembles the issuance of an order from the 
front office of a factory to a department to manufacture a component of the product. 
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What do you do? Do you feel free to withdraw your proposal or change your pro- 
posal, or do you feel bound to the general contractor?™ 


Again, in an enclosed questionnaire, the problem was broken down into 
a number of multiple choice questions. The subcontractor was asked to 
check that response which came closest to his own experience and, if he 
found it impossible to select a particular response, to leave the question 
blank. He was also urged to comment on any of the questions or answers. 
Listed below are the tabulated responses from the ninety-three subcon- 
tractors on each question with a summary of the comment directed 
toward each question and also any differentiation as among the four trades 
questioned, i.e., (1) electrical (2) plumbing and heating (3) sheet metal 
and roofing and (4) painting and decorating. 

1. In a typical, big, commercial job, do you generally make 

[60] (1) “firm” proposals (which will be held open until after the award, as in 

my example) 

[25] (2) proposals which say nothing about being held open 

[8] No response 

About two-thirds of the subcontractors indicated that they generally 
made firm proposals. About ten commented that they put some time 
limit on their proposals: five, ten, fifteen, thirty or sixty days, as the case 
might be, or some named date within ten days after the date for letting.” 
Several qualified their firm proposal response with “‘if the plans and speci- 
fications are certified and complete” or “‘if the material supplier will grant 
us a firm proposal.” 

Half a dozen subs noted the use of escalator clauses. One plumber 
noted that in a job of even $5,000 it is usual to have a “labor clause.” 
Another plumber noted that during a time of changing prices ‘‘we put in 
an escalator clause on material and labor.” One roofing subcontractor 


78 This statement of the problem was preceded by an introductory paragraph which again 
disclaimed any interest in this information other than for scholarly purposes, and was followed 
by a paragraph (similar to the paragraph quoted, note 66 supra) which recognized the diffi- 
culties in generalization and encouraged free comment. 


7 The sub with the fifteen day limitation admitted that when the general requested more 
time it was usually granted, though sometimes this necessitated a price increase. One painting 
subcontractor commented that subcontract escalator clauses had been declared illegal and 
that, therefore, it had been the practice of his association, the Painters and Decorators Con- 
tractors’ Association, to eliminate such clauses. “‘Some subs,”’ he reported, “do insert a ‘thirty 
day time limit,’ a practice which we discontinued years ago.’’ ‘Most of these subs,” he noted, 
“are independent and do not belong to our association. If we expect more than a 10% increase 
in wages [the most important item in a painting subcontract], we arrange our cost accord- 
ingly.” Ina letter, dated Oct. 17, 1951, the executive director of the above association denied 
knowledge of any illegality being attached to escalator clauses and, in fact, stated that the asso- 
ciation advocated that their members protect themselves against a rising market by including 
such a clause, especially in case of a large job that must be performed over a long period of time. 
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noted that he did not use the escalator clause even in abnormal times 
when reasonably sure he would get the business and that the job would be 
completed within a reasonable time at the cost that he figured. A plumbing 
subcontractor stated: ‘As a mater of policy we seldom take advantage 
of the ‘escalator clause’ which is a part of our standard contract form for 
private work. We think we have been more than repaid by the good will 
created . . . and our growing reputation for fair dealing. The legal aspects 
have no bearing on our policy.’’ 

Two subcontractors noted that all their quotations included a clause 
making price subject to change without notice, the completely non-firm 
offer.*° 
2. If you are invited to bid, are you generally 

[49] (x) required to submit “firm” proposals 

[3] (2) required to use the general’s proposal form 

[27] (3) given complete freedom as to the form of proposal you make 

{r4] No response 

Slightly more than half of the subcontractors were generally required 
to submit firm proposals. Only three were required to use the general’s 
proposal form.* A roofer noted that “in most instances we are required 
to submit a firm proposal for a specific lump sum. In some cases we are 


asked to bid firm on a fixed-fee-plus-percentage basis, an hourly-labor- 
rate basis or a unit-price basis.”’ Another roofer noted: “General contrac- 
tors as a rule desire firm proposals on all work whether large or small. This 
is especially true of large commercial jobs. ... It is very hazardous to 
submit firm proposals today unless price protection can be obtained from 
the manufacturer.’’® 


3. If the general contractor decides to include your bid in his estimate, does he generally 
[17] (x) notify you immediately that he “used” your bid 
[65] (2) make no effort to inform you at that time 
{11} No response 


Whereas about a third of the general contractors stated that they noti- 


fied the sub immediately upon use of his bid, only about a fifth of the 
subcontractors acknowledged this practice.** Of the seventeen who stated 


Se There were no significant variations in the responses from the four trades, with perhaps 
the exception of the painters where a relatively smaller number generally made firm offers: 
seven painters generally made firm proposals and five did not. 

* One electrician noted that architects often required use of an architect’s proposal blank. 

*: There were no significant variations among the four trades. 

53 See “general’’ question no. 3, p. 259 supra. Of course, this discrepancy may be explained 
by the fact that most subs may have experienced both kinds of generals and may generalize 
their opinions in the direction of the general’s practice more disadvantageous to them. 
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that they were notified, several suggested the information was not en- 
tirely voluntary on the part of the general. A roofing sub commented: 
“We usually learn from unsuccessful bidders whether our bid was the 
lowest. In such event it is a logical assumption that the successful general 
used our bid.” An electrical sub stated: “The type of contractors we are 
bidding with have always told us at bidding time if the job is ours or not. 
They will also tell us when they use our proposal.” One plumber noted 
that they were never notified except by those generals with whom they 
worked very closely.** 
4. If, not having notified you that he “used” your bid, he is awarded the contract, does he 

[17] (x) notify you at once that you have the job 

[47] (2) notify you within a reasonable time so that you may prepare to come on 

the job 
{ro} (3) a you when it’s time for you to come on the job 
[19] No response 


Here there was an even wider discrepancy between the responses from the 
generals and the subs. Whereas fifty-five of the eighty generals stated that 
they notified the sub at once that he had the job, only seventeen of the 
ninety-three subs stated that they were notified at once.*s The majority 
said they were notified within a reasonable time, however. 

Several subs commented on the reasonableness of the general not noti- 
fying immediately. One roofer stated that the information whether he was 
low bidder was generally freely given if he sought it; otherwise, he was 
usually notified when he was needed or shortly before it was time to start 
his part of the project. An electrical sub commented: “It usually takes 
about thirty days to complete contract terms on public work, and a sub- 
contractor usually has to wait until the general is all set before he receives 
a subcontract. During this waiting period the unethical generals shop 
around for lower bids, including your own. We refuse to ‘enter prices after 
letting’ unless changes in the job are made which require a price re- 
vision.”’** One plumbing subcontractor thought this matter important 
enough to declare that it was his policy to accept commercial contracts 
only with the understanding that “I be notified immediately that my bid 
has been accepted so that I may immediately purchase the materials re- 
quired. In these times I feel that is the only way I can guarantee prices 


84 There were no significant variations among the four trades. 
8s See “‘general’’ question no. 6, p. 261 supra, and the qualification made supra, note 83. 


% Several subs commented that the reason why more generals do not notify immediately 
is because they desire to bargain for lower prices after using a bid. As one sub put it: “This 
depends on the contractor; quite often they ‘peddle’ our price.” 
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and delivery.’’ A roofer noted that “now that materials are critical the 
general usually notifies all successful bidders as soon as possible in order 
that they may make necessary arrangements for labor and materials,’’*’ 
5. If, as in my example, there is an unexpected rise in the price of materials, do you 

[75] (1) feel bound to do the job 

[3] (2) feel free to withdraw 

[s] No response 


In this parallel key question, a slightly larger proportion of subcon- 
tractors felt bound to do the job than the group of generals who felt 
bound to the sub, having used the sub’s figures.** There was some slight 
qualification of this attitude. One electrical sub stated: “Only if the pro- 
posal is signed within fifteen days; otherwise feel free to change or with- 
draw our bid as we see fit.”” A plumbing sub noted: “If a firm proposal 
is asked for.”’ A roofer noted: “We feel bound regardless of price increases 
if such increases are not due to changes in design or negligence on the 
part of another contractor on the project.” Several subs based their 
affirmative response on the reputation of the particular generals with 
whom they were dealing. One roofer stated: “Providing that our experi- 
ence with the successful contractor is such that he awards the business to 
such sub whose bid he has used to get his award of the general contract.” 
Or as another put it: “If the contractor has acted in good faith, we will 
do the job.” 

Of the thirteen subs who felt free to withdraw in the event of an unex- 
pected rise in the price of materials, several suggested attempts at ne- 
gotiation. One electrical sub stated: “We feel that we are at liberty to ne- 
gotiate before signing a contract. We have found the spirit of cooperation 
in this instance is very satisfactory.” A plumbing subcontractor stated he 
would withdraw if possible, adding “‘if there are increases that hurt or if 
an error has been made, we have made a practice of putting our cards on 
the table and attempting an adjustment with the general contractor or 
the owner. We have found in most cases, particularly in private work, 
that a satisfactory arrangement can be worked out.” Two subcontractors 
flatly stated that they did not take any job that did not look attractive 
at the time it was let, regardless of prior negotiation. 

It is not surprising to learn, upon analysis, that of the thirteen subs who 
felt free to withdraw, only one was usually notified by the general that his 


7 There were no significant variations among the responses from the four trades, except 


that none of the thirteen painters questioned indicated having been notified at once he had 
the job. 


5* See “general’’ question number 5, p. 260, supra. 
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bid had been used.*® Of the same thirteen, only one was notified at once 
that he had the job.” 
6. If you feel bound to do the job, is it 

[70] (x) because you know the general relied on your bid and you feel morally or 

ethically bound to him 
[4] (2) because you think you’re legally bound 
[2] (3) because of some other reason (please comment on the other side) 

(17] No response 

Of the seventy-six subs who answered this question seventy stated 
they felt bound to do the job because they knew the general relied on 
their bid and they felt morally or ethically bound to him. This was the 
closest to unanimity of the responses tabulated on any single question. 
This attitude was variously stated. One electrical sub stated: “We older 
contractors usually think along the lines of moral and ethical operations; 
providing we feel we are dealing with this same kind of general contractor. 
Many of the younger men in the field apparently think in terms of ‘legal 
rights only.’”’ Another experienced sub, also electrical, stated: ‘This 
company during its fifty years of existence has established a policy to make 
good on any proposals that it offers regardless of the outcome. Due to recent 
material and labor increases we are suffering losses on several jobs because 
of this policy. In defense of this we find that because of our policy we ob- 
tain work when we are not the low bidder and receive other favoritism be- 
cause of the reliability of our quotations.’’ Another subcontractor stated: 
“A large portion of our work is contracted by word of mouth with no 
witnesses, and a man’s word would have to be his bond.’”’™ 

Several subs noted how they protected themselves other than by putting 
on a time limit or using an escalator clause so as to be able to maintain 
this policy of following through on a bid. It was pointed out that if the 
contract was quite large, they contacted their suppliers and were always 
protected on outstanding commitments. One sub noted that he gave firm 
prices at a price high enough that he could do the job at a profit. He added, 
“T don’t get all the jobs, but I don’t have any arguments.” There was, 
however, some qualification of this general attitude to keep the bid open 
at all cost. One sub noted that he did so unless he knew that the general 
was shopping for a lower price. Another sub put it conversely : “We do not 
bid with contractors unless we feel certain they will use our bid in the 


*9 See “subcontractor” question number 3, p. 265 supra. 


9% See “subcontractor” question number 4, p. 266 supra. There were no significant varia- 
tions among the four trades. 


* One sub admitted that he had no protection from a general who peddled his bid; how- 
ever. he added, it was not the usual practice. 
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event that it is low.’ One contractor suggested that he could maintain 
this position because he dealt with a set number of contractors who were 
his ‘friends’; and should unforeseen circumstances arise, he had confi- 
dence that they would protect him to the best of their ability.” 
7. If you do feel free to withdraw, is it 

[4] (x) because you don’t think you’re legally bound 

[7] (2) because you don’t think it is fair that you should be bound while the 
general remains free to choose a rival subcontractor to do the work 

[s] (3) because of some other reason (please comment on the other side) 

[65] No response 

Curiously enough, twice as many subs answered this question as had 
answered, to the key question, that they felt “free to withdraw.’’™ Per- 
haps the logical inference is that while only thirteen subs felt free to 
withdraw bids, another thirteen were willing to consider the possibility un- 
der proper circumstances. By far the great majority of the twenty-six, that 
is, seventeen, were impressed with the unfairness implicit in the sub being 
bound while the general remains free to choose a rival subcontractor to 
do the work. As one roofing subcontractor put it: “To prepare a bid re- 
quires considerable time and effort on our part, and that is why we feel 
it is unethical for the general contractor to buy from our competition 
when he used our bid to make up the general bid upon which the contract 
was awarded to him. It is easy for our competition to find out what our bid 
was after the job is awarded, and easy for him to reduce his price so as 
to be below us; whereas we in fairness to other bidders who used our 
figures are bound to stand by the original figure.” 

There was no comment by any of the four subs who thought they had a 
legal basis for revocation. Among “other reasons” given for feeling free to 
withdraw, one sub said that “unless the bid requires a performance bond 
we do not feel obligated or bound in any way for a bid when conditions 
change between figuring and letting of the job. Nor do we feel obligated 
for conditions beyond our control such as excessive material increases or 
adverse labor conditions.”’ One contractor limited the range of his freedom 
* Or as another put it: “This depends on our relationship with the contractor and our 
knowledge of his ethics.” 

%3 There were no significant variations among the four trades. 


%4 Twenty-six as compared with thirteen in “subcontractor” question no. 5, part 2, p. 267, 
supra. 


%s A painting subcontractor put it this way: “Some contractors try to chisel you down 
after the contract has been awarded by telling you they would like to see you do the work, 
but someone else is 5% lower. When we bid we have one price only. Some contractors will 
ask for a bid and tell you you will get the job if you are low. They get the job and use your esti- 
mates and hire painters by the day.” 
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by stating that when he used an escalator clause he did not pull out of his 
bid unless the increase in cost of labor and material rose more than five 
per cent above the cost figures. One contractor took the pessimistic posi- 
tion that his “experience had shown that perhaps 75 per cent of the time 
the subcontract is not awarded to the company which had the original low 
figure. There is much shopping for lower prices and chiseling done by gen- 
eral contractors after they are awarded their contract.’’ This contractor 
drew a distinction between generals friendly to his company to whom 
they felt morally bound in case of an error in his figures and contractors 
who he knew from past experience were “chiselers’’ and “shoppers”’ 
to whom he did not feel morally or legally bound. Another subcontrac- 
tor felt “free to withdraw if the contractor was not a regular customer or 
had attempted unsuccessfully to place this business elsewhere at the 
original price.”’” 


8. Have you ever considered trying to bind the general before the award by 
[4] (x) getting him to sign a contract conditional on his getting the job 
[5] (2) putting up a bid bond 
[6] (3) some other device (please comment below) 
[62] (4) never considered it 
(r7] No response 


Only fifteen of the ninety-three subs had ever considered trying to bind 
the general before the award. Several subs stated categorically they were 
sure that the generals would not permit such a practice, the assumption 
being that even in today’s tight market the general is in the driver’s seat. 
One sub said: “It is impractical.’’ Another said he was certain the general 
would not stand for it. Another sub put it more concretely: “We are not 
doing this because our competition is not doing this, and so we let the 
generals [the unethical ones] shop for lower bids even though he used our 
bid to get the job.” 

Only four subs had ever considered getting the general to sign a con- 
tract conditional on his getting the job. One electrical subcontractor gets 
the general contractor to agree in writing that if he is awarded the con- 
tract, he will in turn award the sub the subcontract on the basis of his 
bid. Four subs suggested some kind of verbal understanding tantamount 
to a conditional contract. One put it in terms of “‘a mutual understand- 
ing,” another “a verbal commitment,” another “a gentlemen’s agree- 
ment.” As one sub put it: “This is an unusual situation, but where you 
have good faith on both sides plus a good reputation, it is done. Also, a 


% There were no significant variations among the four trades. 
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general contractor quite often likes to have one contractor that he can 
depend upon to give him service at a fair price.” 

Although five subs indicated that they had thought about putting up 
a bid bond, there was no spelling out of this idea. No subcontractor rec- 
ognized that legally this would simply bind the sub without putting any 
obligation upon the general. One subcontractor suggested something simi- 
lar to a bid bond. He stated that in the last six months he had written 
into his proposal this statement: ““This proposal is firm and binding pro- 
viding we receive postmarked your letter of intent that you are using our 
bid prior to the letting date, , 1951.” This is the device 
which the plaintiff subcontractor employed in Williams v. Favret,®” with 
the result that it was held to make the sub’s offer irrevocable without im- 
posing any obligation on the general to accept. 

A number of “other devices” were suggested for protecting the sub. The 
most common suggestion was direct bidding and contracting with the 
owner. This suggestion came solely from the two mechanical trades, the 
plumbers and the electricians, the larger number from the latter. One 
electrical sub stated that “in a $250,000 job lately our experience is to be- 
come a prime contractor and to use the general only for coordination.” 
A plumbing subcontractor put it thus: “As a general rule we do not like 
to be a subcontractor on plumbing, heating and air conditioning to a 
general contractor because 1) they are not as a rule honest, 2) it costs the 
owner 10, 15 to 20% more for his job, and 3) the owner gets a better job 
by direct contracting as changes can be made and if they are not too 
drastic, no charges or extras are charged to the owner.’’ Another plumbing 
subcontractor noted: “Most large manufacturers are awarding direct 
contracts with the mechanical trades to save handling charges by the 
general.””%* 

Another protective device suggested by some of the subcontractors 
is to require the general to list the subs whose bids he has used in pre- 
paring his own bid to the owner. As one roofing contractor put it: “There 
never was a specification written especially where they feel they must 
use the term ‘or equal’ that could not be interpreted by someone to do a 
poor job at a lower figure.”” Another obvious device suggested by several 


97 161 F. 2d 822 (C.A. sth, 1947); see note 46 supra. 


%* An electrical subcontractor summarized the direct bidding argument when he stated: “I 
should like to point out the fact that in the present-day modern building the total subcon- 
tract cost is approximately 40-to-50% of the total building cost; and for this reason I am 
opposed to the present practice of subcontractors bidding to a general. I believe that the 
mechanical contractors, in view of their combined contribution toward the erection of any 
particular building, should be considered as prime contractors.”’ 





272 THE UNIVERSITY OF CHICAGO LAW REVIEW [Vol. 19 


subs was to refuse to quote those generals who were notorious for peddling 
subcontractors’ prices. 

In summary, it seems that the subcontractors are very pessimistic about 
compelling the general to play the game according to the prescribed com- 
petitive rules unless they can persuade the awarding authority to require 
the general to list his subs or to accept direct bidding (thus by-passing 
the general). The only other alternative is to get into a strong enough 
bargaining position to be able to refuse to quote “notorious” generals.” 


Personal Interview Survey of Generals and Subs in Indianapolis 


Thirty generals and fifteen subcontractors in the Indianapolis area re- 
sponded to the two questionnaires. Their tabulated responses were not 
significantly different from the responses received from the rest of the 
state; hence no comment will be made upon them. However, as a partial 
check it is worth comparing the responses of the five generals and six subs 
interviewed in the Indianapolis area against the tabulated questionnaire 
responses discussed above. 

The pattern of responses from the five generals interviewed (all were 
large, commercial contractors) was not substantially different from the 
questionnaire responses. There was considerable variation in the receipt 
and requirement of firm proposals. Most of the generals stated they 
received both firm and non-firm proposals and noted that they made no 
attempt to control the kind of proposals submitted. Nevertheless, several 
made the point that, though they do not require firm proposals, they 
understood them to be firm. One general said that in the case of an excava- 
tion bid he did prepare the invitation and proposal because it was so com- 
plicated. One very large, interstate general contractor underlined the in- 
formality of construction industry bidding by referring to a recent 
$300,000 heating bid which he received over the telephone and which was 
not confirmed in writing. 

% One subcontractor painted a fairly dismal picture: “Here in we will only give 
bids as a sub to two general contractors out of a total of fifteen generals that do all kinds of 
contracting work, because these two will, if they use our bid and they are successful, give you 
a list of your competitor bids showing these in black and white that you were the low bidder 
originally and entitled to get the job. The other contractors would like to have your bid; and 
if you are low, they would use it; and if one of these generals should be low with your figure, 
they would peddle it to one of their plumbing and heating friends, and give them the job; 
and you that had the low bid would be double crossed. It’s a known fact among generals that 
the more bids they get from subs the better chance they have in chiseling the subs and causing 
the subs to compete against each other while the general sits in the driver’s seat pitting one 
sub against the other; and the more the generals can chisel the more money he makes on his 


contract.” The final fillip was given by a sub who stated: “We do not consider ourselves sub- 
contractors, and I can see no good reason why we should be classed as such.” 
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None of the generals made any attempt to notify subs whose bids they 
had used before the general award. Their reasons were interesting and 
contradictory. One general did not think it was necessary because he 
expected to be able to hold the sub; while the other thought it was not 
necessary because he did not expect to be able to hold the sub. Several 
practical reasons were given for not notifying the sub. One general pointed 
out that an architect often changes specifications after the general award 
and that if he has notified the sub, he must accept the sub’s figures on 
these additions with no chance to bargain. Two generals pointed out that 
frequently unsolicited low bids came in an hour or so before the deadline 
for filing and that they often felt obligated to use them lest another con- 
tractor do so and win the general award. Moreover, because of the frequency 
with which late unsolicited low bids are received, it is well-nigh impossible 
to notify the sub and equally difficult to bind the sub by any contract or 
bond device. One general gave as the reason for the eleventh hour low 
bids the practice of certain subs to find out from friendly generals what the 
other bids have been so that they can underbid. One general pointed out 
that he did not notify the sub in advance because he did not want the sub 
“to cry baby to him for more money which he is likely to do if he knows 
he has been picked for the job.” 

On their basic attitude toward the sub the generais split two to three; 
two feeling bound to give the sub the job and three treling free to pick 
any other subcontractor.'** One of the two generals who felt bound to 
give the sub the contract pointed out that he considered that the sub 
whose bid he had used had helped him get the contract anc was “part of 
his organization,’ and he expected to hold him. The other put it on 
ethical grounds, but added he never expected to be able to hold the sub 
regardless of the wording of his offer for the reason that the prevailing 
bid shopping practices in the Indianapolis area would cause the sub to 
consider himself not bound. One of the three who felt free to pick another 
sub pointed out that it was partly because on late-installed items, such 
as venetian blinds, he might wait as long as a year and “play the market” 
before ordering. Interestingly enough, all three who felt free to pick an- 
other subcontractor believed that they should be able to hold the sub. 
They all claimed that they notified the selected sub immediately after 
the general award. One of these even said he would sue if the item were 


te Were this a large sample, it would have more significance. Nonetheless, there is some 
significance in three large commercial generals taking the “‘feel free to pick another”’ position. 
Any one of the three would make a first-class expert witness for another Gimbel’s. 
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large enough. None of them had considered using any legal device to 
bind the sub." 

The six subcontractors interviewed in Indianapolis represented all of 
the four trades surveyed by questionnaire. Again, the responses did not 
substantially depart from the questionnaire responses. Only one of the 
six subs stated that he made a firm proposal, and none of the six was re- 
quired to make firm proposals, but this may have been because all six 
were large subcontractors. The one sub (a roofing sub) who did make a 
firm proposal limited it to five days and made it subject to approval on 
credit, but since he admitted that in practice he held the bid open as long 
as necessary, in effect it was not limited as to time. All six stated that they 
were not generally notified prior to the award by the general, though the 
painting sub did mention one big interstate firm which was in the practice 
of notifying if it were going to use his bid. All six expected to be bound to 
their bids regardless of contingencies. Four put it on moral and ethical 
grounds. One put it on legal grounds. One said he had forty years’ reputa- 
tion at stake.*** Although none of the six thought the present situation sat- 
isfactory, none had ever considered binding the general. One plumbing sub 
pointed out, for example, that a lot of money was spent on fruitless bid- 
ding: he had recently spent $2000 estimating on a large Indianapolis 
apartment house, a subcontract for which he did not get. Another plumb- 
ing subcontractor illustrated the large amounts invested in estimating by 
pointing to the four estimators on his staff working full time, each at a 
salary of $25,000 per year. He considered this cost part of his normal 
overhead. Both the electrical and plumbing subcontractors did consider- 
able separate contracting and preferred it. Several of the subs stated they 
expected the generals to shop because “‘it was a practice ingrained in the 
trade.” The plumbing sub said that he did not run into the bid shopping 
problem because he was selective in dealing with generals.'* 

rt One of the generals pointed out that peddling is a two-way street. There are some subs 
who will come around after the award and say they have made a mistake in their own favor 


and make a ‘‘corrected”’ bid which is $100 below the lowest bidder. This general said that he 
never played that game. 


12 A painting subcontractor pointed out that the only risk he ran was an increase in wages, 
inasmuch as material was a relatively small item in the painting contract. If he anticipated a 
wage rise, he put in an escalator clause; since wages are set by a yearly contract, this is easily 
determinable. 

*°3 The only sub to suggest a sanction against shopping was the painting sub. He related an 
incident where a general who had no other painting bid had phoned him and urgently asked for 
a quotation. The painting sub gave the general the quotation, which the general used, but 
then awarded the contract to another painter. The sub didn’t sue, but he related the incident 
publicly at the next contractors’ association meeting. He states that evér since this general 
has had considerable trouble obtaining painting bids in the area. 





THE FIRM OFFER PUZZLE 


ILI. PrrvATE ASSOCIATION AND GOVERNMENTAL CONCERN 
WITH THE Firm OFFER PROBLEM 


A “systematic inquiry” into the attitudes of general and subcontractors 
toward the firm offer problem would be incomplete without some study 
of the positions taken by the trade associations. Hence, 165 letters were 
addressed to nationally listed trade associations; responses were received 
from 60 associations, of which 20 contained relevant information. Infor- 
mation was also obtained from the Associated General Contractors, the 
largest association representing general contractors. Finally, because of 
the unique position of the architect both as adviser and agent for the own- 
er and impartial arbiter between owner and general contractor,"* infor- 
mation was obtained from the American Institute of Architects, the archi- 
tects’ professional association. 

The official position of the Associated General Contractors on competi- 
tive lump-sum bidding is stated in A Suggested Guide to Bidding Pro- 
cedure,**s Section VI (c) of which states: 

It is unethical, unjust and detrimental to the construction industry when a con- 
tractor, prior to the award of a general contract, discloses to architects, owners or 
others the amounts of sub-bids or quotations obtained in confidence for the purpose 
of preparing his bid. 

Section VI (d) also disapproves of eleventh hour submission of subbids 
and states that the general bidder has no responsibility to accept any un- 
solicited subbid. As originally drafted in 1948, Section VI (b) read: 

The general contractor should supply to each invited subcontractor a form of pro- 
posal for him to use in submitting his bid. When this is done, the subcontractor should 
submit his bid in exact accord therewith. 

Though it might be assumed that one purpose for such a form of pro- 
posal was to make the subbid firm, the official explanation is that its 
sole purpose was to make sure that the subcontractor made his bid com- 
plete.'” In the 1949 revision this sentence was deleted because the drafts- 
men thought it “preferable not to specify that each general contractor 
should have a standard form of proposal to be used by his subcontractors, 
but that the desired result could be accomplished by stating that the pro- 

104 See AIA, Handbook of Architectural Practice 20 (1951), discussing the architect’s 
status. 

*°$ Published separately by the Associated General Contractors and the American Institute 
of Architects (AIA Document 333, revised ed., Fall, 1949). It was developed through the 
cooperation of the Committee on Contracts Documents of the AIA and a special committee 
of the AGC and has been approved by both organizations. It is designed for use in connection 
with building and related construction. 

6 Letter from the AGC, dated May 4, 1951. 
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posal of the subcontractors should be based on identical sections or head- 
ings in the specifications and related drawings.”**’ There is no evidence 
that the draftsmen at any time had in mind requiring the subcontractors 
to submit a firm bid. Moreover, though the general is cautioned not to 
peddle the sub’s bid before the award on the ground that it is a confiden- 
tial matter, there is no deterrent in the Guide to the general’s shopping the 
bid after the general contract is awarded. 

The National Association of Home Builders has also refrained from pre- ° 
paring any subcontract proposal forms because, as they put it, “the ad- 
vantages [do] not outweigh the disadvantages should our members utilize 
such forms without adequately checking them with local counsel. ... As 
a national organization, we have refrained from concerning ourselves 
with our members’ contractual matters due to the diversity of interpreta- 
tion among the various jurisdictions.’”"”* 

In addition to jointly sponsoring the Guide, The American Institute of 
Architects in its official handbook,’*? which has gone far to standardize 
construction procedures, refers to the firm offer problem in several places. 
Article 36 of the General Conditions of the Contract™® states that the 
general contractor ‘‘shall, as soon as practicable after the execution of the 
contract, notify the Architect in writing of the names of subcontractors 
proposed for the principal parts of the work and for such others as the 
Architect may direct and shall not employ any that the Architect may 
within a reasonable time object to as incompetent or unfit.” 

This seems to make it impossible for the general to enter into a contract 
with the sub conditional on the award; it necessarily defers the general’s 
final selection of a sub until the architect gives his approval after the exe- 
cution of the contract. However, the second paragraph of Article 36 sug- 
gests as a way to obviate this difficulty that the general submit a list of 
subcontractors with his bid: 

[this method] has much to commend it. Dickering of sub-bids after the contract is 


let is of advantage to no one but the Contractor and sometimes may prove a boomer- 
ang to him. It is to the advantage of the Owner that the sub-contracts be let to re- 


107 Ibid. See Section VI(a), A Suggested Guide to Bidding Procedure, op. cit. supra note 105. 
18 Letter from the National Association of Homebuilders, dated May 8, 1951. 
* The Handbook of Architectural Practice (1951). 


"° Tbid., at 126. This is one of the standard contract documents used in connection with 
the letting of contracts. The other forms in the group are the agreement, the drawings, and 
the specifications. 


um “Tf... the change of any name on such list is required in writing by the owner after 
such execution, the contract price shall be increased or diminished by the difference in cost 
occasioned by such change.” Ibid. 





1952] THE FIRM OFFER PUZZLE 277 


sponsible bidders at reasonable prices. If the names of the proposed principal Sub- 
Contractors are given in the proposal, and form part of the accepted bid, their status 
is determined and no second bidding for cut-rate prices is possible for those portions 
of the work. If any of these sub-bidders are incompetent or unfit, substitutions of satis- 
factory ones can be arranged before the contract is signed. Furthermore, the naming 
of sub-bidders permits a more intelligent analysis of the low bid and indicates the 
general class of work to be expected. Many Contractors, and particularly Sub- 
Contractors, favor this type of proposal, and the Article permits the Contractor to 
name his sub-bidders if he so desires, even if not required to do so.™ 

Another method of protecting the subcontractor is suggested by 
Article 35 of the General Conditions which reserves to the owner the right 
to let separate contracts in connection with the work."* Unless the owner 
insists upon separate contracts (which, of course, short-cuts the problem 
entirely) or unless the architect insists that the general submit a list of 
the subcontractors with his proposal, it does not appear that the AIA 
requires any standard provision which obligates the general to award the 
subcontract to the sub whose bid he used in computing his estimate. 

The AIA handbook contains two subcontract forms. One is “The 
Standard Form of Subcontract,’’"‘ and the other is ‘““The Standard Form 
of Acceptance of Subcontractor’s Proposal,’’"* but the “Institute has 
never felt it desirable or necessary or feasible to develop a standard form 
proposal either for general contractors or subcontractors.”"** Their reason 
is that there are “so many variables inherent in such forms that they need 
to be developed for each job. Even then, except where a statute may re- 
quire a precise form of sub-bid, an architect seldom prescribes such form 
unless he is using a special system of bidding in which uniform sub-bids 
are required.”™? They also assume subbids “‘to be firm bids but, unless 
a bid bond is required, [they] are customarily subject to being withdrawn 
if mistakes are discovered prior to definite acceptance.””™* 

In contrast to the “hands-off” policy of the associations of general con- 


"2 Tbid., at 62. 


"3 The so-called “separate contract system” (which, historically, antedates the “single 
contract’’ system) “ensures a capable Contractor for each part of the work, whereas that of 
competition on the work as a whole tends... to beat down its quality by reason of each 
bidder being anxious to secure the lowest possible bids from Sub-Contractors, to that end 
often inviting incompetent mechanics to bid.” Ibid., at 51. 

™4 Thid., at 129. 

"5 Tbid., at 133. 

"6 Letter from the Chairman of the Committee on Contract Documents, AIA, dated 
June 18, 1951. 

"7 Thid. 


"8 Tbid. “[B]id bonds are rarely used except on public work, and so far as I know, rarely 
used then.” Ibid. 
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tractors and architects, the subcontractors and manufacturers through 
their various trade associations have taken a very definite stand on the 
firm offer problem. As a spokesman for the National Electrical Contrac- 
tors’ Association, one of the most active subcontractor trade associations, 
has put it: 

A commitment made by a subcontractor to a prime contractor should be a binding 
one and should be scrupulously observed by both parties and it should be held in 


confidence until awards have been completed. Anything else is unethical, dishonest 


and extremely destructive both to the business and to public confidence and respect in 
the industry.” 


The NECA has been active on several fronts to improve the position 
of the mechanical subcontractor. In their 1946 Statement of Policy, the 
NECA went on record as condemning the practice of any general contrac- 
tor “who uses the lowest acceptable price from an electrical contractor in 
making up his bid on a general contract and then reopens the bidding for 
the same operation, commonly known as ‘shopping.’ ’’”° The Statement 
continues, possibly as a sequitur: “The best interests of the public call for 
the continuing of [the] practice of separate letting of contracts for electri- 
cal work, and every effort should be made to extend this practice for both 
private and public work.’ The NECA spokesman explained: 

[W]e are not concerned with putting the general contractor out of business. Many 
of our contractors believe that the general contractor provides an essential and 
desirable service of coordination or can and should provide such a service. We do not 
wish to impair it. What we are after is the unethical and dishonest practices of bid 
shopping and bid peddling inherent in the operation of an overall general contract. 
It should be clearly understood that there is no conflict between NECA and the AGC 
over bidding procedure. Both groups are trying to work out some practical and effec- 
tive means of curbing an evil that is based on the propensity of men to chisel. 

In October, 1950, after the outbreak of the Korean War, the NECA 
modified its position by stating that “specialty electrical contracts may be 
included under the general contract if desired.’”’"** The reason given by the 
NECA spokesman is that “in the defense period when there is much pres- 
sure for speed on construction projects, the federal contracting officers pre- 
fer to work through a general contractor on whose shoulders they shove 

"9 Letter from the NECA, dated April 13, 1951. 


1° NECA Policies, adopted by Board of Governors, October 14, 1946, reaffirmed November 
14, 1948, p. 6. See note 34 supra. 


™ Ibid. According to NECA, Report of the Legislative Committee 7 (Oct. 29, 1945), 
separate contracting “has been done in many cases in New England [on private work], and 
we believe with excellent results.” 


™ Letter from NECA, dated April 30, 1951. The NECA has gone so far as to publish an 
attractive pamphlet, Electrical Contractors are Specialty Contractors (undated). 


33 Resolution adopted by the NECA in annual convention at Los Angeles, October 18, 1950. 
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much of the work they should perform. Such a situation is more a reflec- 
tion on the ability and efficiency of federal contracting officers than it is 
a compliment to the general contractor. But that is the way it is.’ 

On another front the NECA has joined with two other mechanical 
trades, the plumbing and steamfitting contractors, to sponsor state legis- 
lation “to obtain a segregation of contracts on public works as a means of 
freeing these trades of the vicious practice under which public work is let 
through the general contractors.”"5 New Jersey, North Carolina,”’ 
Pennsylvania,”* New York,”® Ohio,"** and Massachusetts'™ have fallen 
into line. The first four states put a lower limit on the use of direct bidding 
and letting, ranging from one thousand dollars in New Jersey and Penn- 
sylvania to ten thousand in North Carolina to twenty-five thousand in 
New York; they also limit it to specified mechanical trades such as plumb- 
ing, gas fitting, heating, ventilating and air conditioning, electrical in- 
stallation, steam-power plants, structural steel and ornamental iron work. 
Ohio leaves the selection of the trades to the discretion of the awarding 
authority, as does Massachusetts which has adopted the NECA model 
law."# 

Several other subcontractors’ trade associations have gone on record 
in favor of separate contracting. The National Automatic Sprinkler & Fire 


4 Letter from NECA, dated April 30, 1951. 

"5 Report of the Legislative Committee, NECA, October 29, 1945, p. 6. 

6 N.J. Rev. Stat. tit. 52 § 32-2 (1937). 

37 N.C. Gen. Stat. Ann. § 143-128 (Cum. Supp., 1945). 

m8 Pa. Stat. Ann. tit. 53 § 1501 (Purdon, 1931). 

9 N.Y. State Finance Law § 135. 

13¢ Ohio Gen. Code Ann. § 2362 (Page, 1937). 

13" Mass. Ann. Laws c. 149 §§ 44 A, B, C, D (1950), noted in 62 Harv. L. Rev. 1346, at 
1367 n. 114 (1949). 

13 See Report of Legislative Committee, NECA, October 29, 1945. Under the 1939 Massa- 
chusetts statute the awarding authority would list on the general’s proposal form the par- 
ticular trades from which separate bids were required. The general would then invite sub- 
bids as usual, but would select that subbid which he intended to use and list it in his proposal 
form. As double protection to the state the subbidder, himself, would be required to file with 
the awarding authority the list of general contractors to whom he had submitted his subbid. 
This has the effect of a bid depository. Subbids must be delivered to the awarding authority 
and to the general contractor at least two days before the date for receipt of the general’s 
proposal. The subbids may not be opened by the awarding authority until after the selection 
of the general contract. Since the names of all subbidders filing with the awarding authority 
are mailed to the general contractors bidding on the project, all general bidders are in the 
same position insofar as the availability of subs to do the work. After the award of the general 
contract, only the awarding authority may decide not to employ the particular subbidder listed 
by the general in his proposal. If it so decides, the contract price must be adjusted accordingly. 
The subcontractor selected must be notified within twenty-four hours after the general award. 
If the subcontractor selected refuses to a sign a subcontract within ten days after notice, 
the awarding authority may select another subcontractor who must be the next lowest bidder. 
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Control Association gave as its reason that the work is so technical that 
the general contractor has little or nothing to do with it."** The Sheet 
Metal Contractors’ National Association in a recently proposed code of 
trade practices, currently in operation in Chicago and many other areas, 
has taken the position that since the contractor installing ventilation and 
air conditioning equipment is directly responsible for proper installation 
and operation, 

it would seem obvious that the best interests of all concerned, especially those of the 
owner, the designing engineer, or architect, and the contractor installing the work, are 
best served by treating the latter as a prime contractor dealing with and being directly 


responsible to the Engineer, Architect and Owner, rather than as a sub-contractor in 
which capacity dealings must be through a third party." 


Several of the associations, while not going so far as to come out for sepa- 
rate contracting, have condemned what they consider to be ‘‘unethical 
practices” of the general." 

Perhaps the most widely-used scheme promoted by trade associations 
to eliminate “bid-shopping” and “bid-peddling’’ within the framework of 
the competitive bidding system is the bid information or bid depository 
plan, which attempts to discourage such practices by exposing all the facts 


83 Letter from the National Automatic Sprinkler and Fire Control Association, dated 
April 18, 1951, which states in part: “The bidding for fire protection work, namely automatic 
sprinklers, is a field in itself as far as the regulations are concerned for the following reasons. 
First, the work must be installed in accordance with the rules and regulations set forth by the 
Underwriters and State Approval Agencies in order to secure the reduction in insurance rates 
ranging from 60% to 90%. The general contractor, in the vast majority of cases, is not familiar 
with this type of work, and if he attempts to let it by subcontract, very often there is a defi- 
nite loss to the parties building and operating the property in their insurance savings that 
would otherwise result.” 


"34 Preface to Declaration of Principles and Proposed Code of Trade Practice, endorsed by 
the Sheet Metal Contractors’ National Association (undated). A similar code covering so-called 
general sheet metal work is in the process of being written. Letter from the Sheet Metal Con- 
tractors’ National Association, dated March 15, 1951. The Gymnasium Seating Council has 
taken a similar position. In a letter, dated March 29, 1951, its chairman stated: “In our in- 
dustry we should much prefer to contract direct with the ultimate user of our product rather 
than have it included in general contracts. This is because our product is always contracted for, 
installed, and inspected on the site, and the title does not pass until the job is completed; and 
the contractor really does nothing except transmit the bid.” 


+35 For example, letter from the Tile Contractors’ Association of America, dated March 15, 
1951, stating: “There are some ethical general contractors who take bids and award the con- 
tract to the low bidder once the bids are open. This specie is in the minority. Most general 
contractors take the position that they are buyers and that the subcontractors are sellers; 
therefore, anything goes. They will play one subcontractor off against the other; they will 
make misstatements as to who the low bidder is and what his price is. They will do anything 
to get a low figure even after they have accepted original bids for the work. 

“Of course, this type of thing fluctuates, depending upon the law of supply and demand. 
In other words, if there is plenty of business, the general contractor then is prone to take 
firms that do good work, are financially responsible, and have a minimuni amount of trouble 
on their jobs.” 
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concerning each bidding transaction. Though plans vary from association 
to association, a typical plan provides for local association members who 
bid a job to file a duplicate sealed bid with a depository (usually an es- 
crowee such as a bank’s trust department) at a stated hour in advance of 
the regular closing time for filing with the general contractor. Assuming 
all bidders comply, the bids are thus “frozen” until after the general 
contract is awarded and no sub is able to undercut a competitor whose bid 
has been disclosed to him during this period. Once the general contract 
is awarded, the sealed bids are opened and it can be determined whether 
the general has awarded the subcontract to the lowest acceptable subbid- 
der. Some plans provide that penalties be assessed against members who 
fail to file as well as members who cut their bids after filing; most plans 
rely for enforcement on the social pressure resulting from a wide dis- 
semination of bid information.™™ 

In marked contrast to the strong measures taken by some subcontrac- 
tor associations against the general’s “shopping” practices is the state- 
ment made by the Building Waterproofers’ Association: 


Usually general contractors do not regard the subcontractor’s bids as being ‘firm.’ 
Wherever possible they will obtain as many competitive bids as they can and then 
call in the various bidding subcontractors and attempt to negotiate the best deal pos- 
sible for themselves. 

Even where the general contractor has a particularly favorable bid, it is my ex- 
perience that he will get in touch with the subcontractor making such a bid and give 
him a chance to revoke it. 

It is true that some subcontractors make their bid good for a definite period of time, 
anywhere from thirty to ninety days, but I think these cases are in the minority. 

If under the law of contract, any bid must stand until revoked, then general con- 
tractors do not make a practice of enforcing such a doctrine of law.*s? 


Such a statement by a subcontractor association is actually closer to 
the stand of the manufacturers’ trade associations on the status of their 
proposals. Several have urged their members to adopt uniform sales con- 
tracts which specify that the quotation for goods shall be in terms of an 
invitation to bid rather than an offer. The uniform contract usually in- 


18 See Pearce, Trade Association Survey 214-27 (TNEC Monograph 18, 1941). An ade- 
quate study of the bid depository device would include, inter alia, examination of FTC Trade 
Conference reports, NRA Codes (some thirty-one trades incorporated in their codes of fair 
competition one or another form of bid depository), the TNEC investigation (with particular 
reference to monographs nos. 8, 18 and 33), recent antitrust suits (brought by the United 
States) involving collusive practices by bid-depositories, and a survey of the various devices 
currently in use locally and an evaluation of their effectiveness. 


"31 Letter from the President of the re Waterproofers’ Association, dated April 9, 
1951 (based on thirty years business experience). 
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cludes a clause making the bid subject to the final approval of the manu- 
facturer, indicating that the manufacturer should prefer that his bid not 
be considered firm. For example, the Steel Joist Institute in its Code of 
Standard Practice states: 

All proposals for furnishing steel joists and accessories thereto shall be made on a 
Sales Contract Form. After acceptance by the Buyer, these proposals must be ap- 
proved or executed by a qualified official of the Seller. Upon such approval, the pro- 


posal becomes a contract. All proposals are intended for prompt acceptance and are 
subject to change without notice."* 


Thus there appears to be a considerable difference in attitude between 
the subcontractors’ associations and the manufacturers’ associations. The 
latter expect the general contractors to negotiate after the general contract 
has been awarded and, in fact, do everything to keep their own bids from 
being considered more than quotations of available but “subject to re- 
vision’’ information."*® 


TV. SuMMARY AND CONCLUSIONS 


This article began with the Uniform Commercial Code’s firm offer pro- 
vision, which presumes that in the sale of goods between merchants the 
law lags behind trade usage. Insofar as the dealings between general and 
subcontractors fall within the Sales Article of the Code,'* the Code pro- 


poses a reform. The question which this study of cases and survey of 


«38 Code of Standard Practice of the Steel Joist Institute, 7, adopted April 7, 1931, revised 
October 20, 1949. Similar uniform sales contracts have been proposed by the National Ready 
Mixed Concrete Association (Standard Clauses for Sales Agreements in the Ready Mixed 
Concrete Industry, published by the National Ready Mixed Concrete Association, undated) 
and the Indiana Limestone Institute (information obtained by the writer from the Limestone 
Institute at Bedford, Indiana). 


39 Compare the position taken by the defendant manufacturer in Robert Gordon, Inc. v. 
Ingersoll-Rand Co., 117 F. 2d 654 (C.A. 7th, 1941). Additional evidence is found in over one 
hundred forms obtained from individual materialmen and manufacturers. It is interesting that 
practically all of these proposals were put in the form of invitations to bid with final approval 
or acceptance left in the hands of the manufacturer. Frequently it was limited to “credit 
approval.’’ The forms come from manufacturers of all kinds of building materials. Some of 
them had specified time limits, the most usual time span being thirty days. Some were named 
“quotations,”’ other “‘proposals.” Many had numerous standard terms and conditions printed 
in fine print on the back side. Some incorporated the parol evidence rule, e.g., “only the condi- 
tions written in this proposal are binding.’’ Otherwise, the terms included the usual exculpatory 
conditions. Several had specified acceptance dates, and one had this statement: “Conditioned 
upon the commencement of delivery within three to four weeks from date of receipt of order 
and approved erection layout.” This seems to keep the final power in the hands of the manu- 
facturer right up to the moment of delivery. 


4° See UCC, § 2-205 (Text & Comments ed., Spring 1950), Comment 2, stating that a 
“‘non-merchant’s offer may in an appropriate case become irrevocable under this section. . . .” 
Presumably, the electrician who installs the equipment he sells for a lump sum is a “non- 
merchant.”’ 
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business practice raises is the necessity and value of this reform for the 
construction industry. 

One thing is clear: contractors in general are neither aware of nor sig- 
nificantly influenced by the law in this area. This is evidenced not only 
by the almost total failure of contractors to consider serious use of contrac- 
tual protective devices but also by their complete unconcern with legal 
sanctions against contractors who frustrate their expectations."* It is 
indirectly shown by the paucity of appellate cases on this particular 
problem since World War I. 

Another fact equally patent is that, as a group, the manufacturers and 
vendors of basic building materials make a decided effort to take them- 
selves out of the firm offer category and draft their proposals so as to 
postpone the moment of contracting until after the award of the general 
contract, retaining final approval power in their own hands.'* 

What about the “material and labor” subcontractors, at least two- 
thirds of whom do make firm proposals?"** A large majority, seventy-five 
out of ninety-three, felt bound to do the jobs they bid, and in almost 
every instance because of moral or ethical reasons.'** Impressive as these 
responses are, they do not tell the whole story. There was some qualifica- 
tion of this willingness to keep the bid open at all costs.’* Moreover, 
thirteen subs stated categorically that they felt free to withdraw in the 
event of an unexpected rise in the price of materials'® while in response 
to another question double that number indicated that they had consid- 
ered the possibility."*7 Nor is it altogether coincidence that out of the 
thirteen dissenters only one was notified by generals when his bid was 
used and only one was notified at once by generals after|the award that 
he had the job." High-handed actions by generals bring equally strong 
reactions from subs. Clearly, the dissident element among the subs, though 
not always willing to “break faith’ with the generals, reflects in its pro- 

4t Not to mention their ignorance of contract law. In fact, one attorney interviewed who 


had represented half-a-dozen large subcontractors over a thirty year span “assumed that the 


general contractor could hold the subcontractor legally once the subcontractor had made 
his bid.” 


™ See p. 281 supra. This may partly explain the manufacturer’s quotation in Robert 
Gordon Inc. v. Ingersoll-Rand Co., 117 F. 2d 654 (C.A. 7th, 1941), note 24 supra. 

+43 “Subcontractor”’ question 1, p. 264 supra. 

144 “Subcontractor” questions 5 and 6, pp. 267-68 supra. 

45 See p. 267 supra. 

1# “Subcontractor” question 5, p. 267 supra. 

147 “Subcontractor” question 7, p. 269 supra. 

148 See p. 268 supra. 
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motion of separate contracting, bid depositories and other devices a dis- 
gruntlement with the status quo which casts serious doubt as to their 
submission to the firm offer solution. 

Can it be that the draftsmen of the firm offer provision and the critics 
of Judge Learned Hand for his opinion in Gimbel Bros. have looked at 
the question solely from the general contractor’s point of view? Though 
one would suppose that the general contractor would prefer the firm 
offer, interestingly enough, only a little more than half the generals sur- 
veyed insist upon it.’4? It does not seem to be a problem they worry about. 
In fact, forty-eight generals stated they would forget a sub’s withdrawal,'s° 
and while thirteen would threaten use of non-legal sanctions and two 
would threaten suit, not a single general took the matter seriously enough 
to state that he would actually sue, even were a net recovery guaranteed." 
Furthermore, only twenty out of the eighty generals had ever considered 
binding the subcontractor before the award and their comment showed 
very little interest in the suggestion.** This very low sensitivity to what 
many critics assume to be a “business outrage’’ is underscored by the 
failure of the generals’ public representative, the Associated General 
Contractors, to promote a standard firm proposal form or any other 
device which would assist the general to hold the sub to his bid."53 

Even assuming it is a serious problem from the general contractor’s 
side, is the firm offer provision fair to the subcontractor? Admittedly, in 
a sophisticated commercial community, fairness may exist where the sub 
is bound to the general until after the award even though the sub is not 
able to bind the general. This is so where the general makes use of the sub’s 
proposal in the belief that he can rely on it if he is awarded the contract. 
This is the essence of the general proposition that in commercial transac- 
tions reasonable reliance by the offeree justifies making the offeror’s 
offer firm. But in the construction industry there is more than a little 
evidence that this is a reliance with tongue in cheek. Thirteen out of the 
eighty generals admitted to negotiating after the award,"** and though 
sixty-five denied it, there is too much evidence from the individual sub- 
contractors and their trade associations as to the generals’ negotiating or 


+49 “General” question 2, p. 259 supra. Of course, some of the others may assume it. 
18° “General” question 7, p. 261 supra. 

+s Thid. 

1 “General” question 8, p. 262 supra. 


183 See p. 276 supra. Note also the “stand-offish”’ attitude of the AIA, p. 277 supra, whose 
members, in their capacity as agent for the owner, should be concerned. 


+54 “General” question 5, p. 260 supra. 





1952] THE FIRM OFFER PUZZLE 285 


shopping for a better price after the award to accept the latter figure at its 
face value.*§ Such reliance qualified as it seems to be by a freedom to shop 
is not as persuasive on the point of fairness as is the full-fledged reliance of 
the offeree in the usual commercial transaction. 

Nevertheless, assuming the responses of the seventy-five subs who felt 
bound to do the job they bid were made in the knowledge that their bid 
might be shopped," one might ask why should not the law follow the 
general practice? (That is, why should not the sub’s offer be made firm 
legally?) The answer is that there is a marked difference between a 
voluntary assumption of a firm offer obligation evolved through flexible 
trade practices in a community and the rigid imposition of a legal sanction 
to compel compliance with that obligation. Fairness to the subcontractor 
in this area may well consist of giving him the freedom to manipulate and 
perhaps improve trade practice. If, as the evidence points, the sub is the 
weaker party to the bargain, why should the Code add to the imbalance? 
Moreover, if the general does not need the firm offer provision to get his 
contracting done, and if its adoption may undercut what little leverage 
the sub has vis-a-vis the general, what is the justification for it? Surely, not 
solely the desire to satisfy the aesthetic or ethical impulse for a neat and 
orderly system of law. Possibly, the firm offer provision will be a boon to 
the owner, the one whom sub and general are supposed to serve, in terms 
of more efficient construction at lower costs. This, rather than fairness 
between the parties, may be the controlling test for judging the operation 
of legal rules in this area. If so, the burden is on the critics. This is not to 
say that the firm offer is not desirable in other market areas—the stock 
exchange or the textile industry. Of this the writer has no knowledge. 
But on the basis of this study, limited and imperfect as it admittedly is, 
he cannot so readily assume that the firm offer is either an absolute neces- 
sity or an unmitigated good in the construction industry. 

«ss Compare the repeated efforts by the subcontractors’ trade associations to prevent shop- 
ping, pp. 277-81 supra. Compare the statement by the Indianapolis general personally inter- 
viewed who stated that he never expected to be able to hold a sub to his bid because the pre- 


vailing bid shopping practices in the Indianapolis area would cause the sub to consider himself 
not bound, p. 274 supra. 


16 Unfortunately, no question was put to the subcontractors in their questionnaire de- 
signed to draw this differentiation. For some free comment to the contrary, see p. 267 supra. 





PROMISES, MISTAKE, AND RECIPROCITY 


MALco”m SHarP* 


I 


T IS A SOURCE OF SATISFACTION to be given some credit for stimulating 
the study of contractors’ bidding practices made by Professor 
Schultz. The study is an excellent example of what can be done 

with modest resources and an indication of how much could be done 
with greater means. 

It is true that the investigation made by Mr. Schultz does not lead to 
simple and indisputable conclusions. It is a study partly of practices, and 
here it meets the test of care and accuracy. It involves also an examina- 
tion of attitudes or judgments. Here, however much the judgments of 
members of a trade may need careful attention by courts, it is always 
possible that in some respects their judgments represent limited or biased 
points of view which must be discounted. There is not much indication 
that the judgments reported here need correction for such reasons; 
though Mr. Schultz gives us an appropriate warning about the interests 
of owners which might benefit from unlimited shopping around among 
bidders by contractors. 

Another difficulty with objective studies of commercial practices ap- 
pears in Mr. Schultz’s paper in interesting form. It would probably not be 
entirely clear to a layman why the tabulation of responses leads to the 
conclusions stated at the end of the paper. There is, so it seems, a suffi- 
cient body of opinion supporting the view that a bid ought not to be with- 
drawn on account of a rise in prices, at least if the contractor to whom it 
has been submitted will be worse off than he would have been had the bid 
not been submitted at all. The opinions reported seem, indeed, to go 
further, and to indicate a judgment on the part of both bidders and con- 
tractors that a bid ought not to be withdrawn under any circumstances 
because of a rise in prices, at least if the contractor has in turn made his 
bid. So far as appears, it may be a general respect for this judgment, and 
practice in conformity with it, which makes contractors somewhat un- 
concerned about the problem of the cases which have puzzled lawyers 
and courts. Nevertheless, the author concludes that his study tends to 


* Professor of Law, University of Chicago Law School. 
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results unfavorable to the judgment that a firm offer should, under some 
circumstances at least, be enforceable without regard to its acceptance. 

The principal bases of the author’s conclusion seem to be the responses 
which indicate an opinion that a bidder is not bound, by trade standards, 
unless the contractor is under obligation to him; and those which indicate 
that a contractor to whom a bid has been submitted is not himself bound, 
by trade standards, to award the job to any bidder until the contractor 
has accepted a bid. There seems to be considerable opinion the other way, 
especially on the first point. On the second point, a number of responses 
treat the contractor as bound to accept the bid which he has used in mak- 
ing his bid, perhaps on grounds somewhat analagous to those which ex- 
plain the obligations arising out of the conduct of an auction “without 
reserve.” There is an interesting difference of opinion about the obligations 
of the contractor; but we may accept for purposes of argument the au- 
thor’s conclusion that the favorable opinion does not seem general enough 
to support a recognition of the contractor’s obligation before acceptance, 
if the question were presented, with our present knowledge, to a court. 

It is however quite a different question whether the bidder who has sub- 
mitted his bid to the contractor may be bound although the contractor 
is not. The author’s conclusion that opinion does not support the view that 
the bidder is or should be bound depends in the end primarily on the opin- 
ion that the contractor is not or should not himself be bound. But the 
conclusion does not by any means follow from the premise. 

It must be said that eminent students of the common law would ap- 
parently accept the argument made by Mr. Schultz and supported by 
some of his responses. Mr. Llewellyn in one of his articles uses a similar 
argument in dealing with a problem arising out of time intervals in cor- 
respondence. He is nevertheless a draftsman of the firm offer article of 
the Uniform Commercial Code, which the present study leads Mr. 
Schultz to question. 

Dealing with the civil-law rule which permits an offeree effectively to 
reject by a letter dispatched later, but received by the offeror earlier, 
than a letter of acceptance, Mr. Llewellyn seems to rest his criticism of 
that rule principally on the following ground: “To fail to close the deal 
as against the offeree until the letter of agreement arrives is to extend 
[an] unbalanced risk of the market without observable reason.’* When the 


* Our Case Law of Contract, Offer and Acceptance, II, 48 Yale L.J. 779; 795 0. 23 (1939). 
See also 1 Corbin, Contracts §§ 78, 80 (1950). The discussion of various matters in the present 
comment is illustrated more fully in Kessler and Sharp, Cases on Contract (Mimeographed, 
rev. ed., 1951) which is to be regularly published during the year. 
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Court of Claims recently permitted an offeree thus effectively to antici- 
pate the arrival of his letter of acceptance,’ a variety of opinions were ex- 
pressed in the law reviews.’ It was indeed curious to observe how the de- 
cision of such a narrow question occasioned comments reflecting manners 
of thought so characteristic of the different schools. The comment of our 
review,‘ though the board does not by any means always follow the 
faculty § reflected in this instance an opinion favorable to the result of the 
case, which has long been held by the author of the present comment. 

Mr. Llewellyn would presumably disagree. Is his position on this point 
consistent with his draft of the firm offer section of the commercial code? 
It is hard for the reviewer to reconcile the positions, at least if the argu- 
ment proceeds from the treacherous but familiar use of analogy to an 
examination of the unfamiliar but real premises of decisions, the premises 
of policy. 

For if one asks why it should be a fatal objection to an obligation on the 
part of an offeror, to say that the offeree is not bound, he will in the end 
find himself facing policy questions. An offeror has, on the assumptions 
with which we must approach the problem, made a promise. In our 
troublesome case the promise further implies in fact an undertaking that 
it shall be unrevoked for some reasonable period. In the case of the sub- 
contractor’s bid, the implication that the offer shall remain unrevoked 
for a reasonable time appears in the opinions of bidders and contractors 
alike that it is not fair for the bidder to withdraw, at least after the con- 
tractor himself has bid, until the contractor has had a reasonable time 
to close with the bidder. In the case of the contract by correspondence, 
the rule that the offer is irrevocable after the dispatch of the letter of ac- 
ceptance must depend, so far as it is rational at all, on the view that the 
offer contains not only a promise of performance conditional on accept- 
ance, but an undertaking against revocation, effective at any rate upon 
the dispatch of the letter of acceptance. 

On principle, in the absence of some indication in the offer about a 
time limit for lapse, the offer should be irrevocable only until the lapse of 


* Dick v. United States, 82 F. Supp. 326 (Ct. Cl., 1949). See 3 Corbin, Contracts § 609 n. 47 
(1950), justifying the result on the grounds of the offeree’s mistake in his acceptance and the 
substitution of a new contract. 


3 See for example the notes in 44 Ill. L. Rev. 394, 397 (1949); 62 Harv. L. Rev. 1231, 1232 
a ae L.J. 374, 376, 378 (1950); 25 Ind. L.J. 202 (1950); 17 Univ. Chi. L. Rev. 375, 
378 (1959). 


4 Acceptance and Rejection in Contracts by Correspondence, 17 Univ. Chi. L. Rev. 375 
(1950). 


5 See, e.g., The Parol Evidence Rule: A Conservative View, p. 348 infra. 
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a reasonable time for receipt of a reply. By a curious aberration, which 
must not distract us from the main theme of our discussion, the common 
law, and some European codes as well have put the entire risk of delay or 
loss on the offeror. Where the offeree has acted in reliance on the offer, and 
his “acceptance” has been lost or unreasonably delayed in the mails, as in 
a great range of comparable cases, the business-like solution of restitution 
with division of reliance losses seems more consistent with our working 
ideas of responsibility and property.® 
_ For the present, that is not our main concern. We are concerned with a 
recognition, by trade opinion or by law, that an offer should under some 
circumstances, by reason of a term implied in fact, be irrevocable for some 
specified period whether or not beginning with the time when the offer is 
received and thus becomes a communication. The judgment expressed 
here depends in the end on that great complex of evaluations, psychologi- 
cal, moral, commercial, political, ideological, which is both a cause and an 
effect of the importance of the business undertaking in our society and 
our civilization. We are dealing next with the argument that it is unfair or 
somehow contrary to principle, or inconsistent with the nature of things, 
to treat an undertaking against revocation as binding in morals, com- 
mercial judgment or law, in the absence of acceptance by the offeree. 

The second point, once it is stated, hardly needs to be refuted. It is, at 
least in its simple form, an outbreak of an uncritical notion of equality 
of a sort which at times for a while confuses the law. Another famous 
example affecting contract law was Lord Justice Fry’s doctrine of “mu- 
tuality” as a limit on specific performance.’ 

Equality is one of the two or three indispensable working notions of 
the law. For that very reason, it requires careful use. It does not require 
that people be treated identically, if there is a practical reason, of a sort 
with which courts are qualified to deal, for distinguishing them. The dif- 
ference between an offeror who has made a promise to keep his offer 
open and an offeree who has made no promise at all hardly needs to be 
labored. The contractor to whom a bid is submitted, if by its terms it 
imports an undertaking against revocation, may reasonably depend both 
in his thinking and in his bidding on the assurance which is the mark of 
an undertaking. There would be no violation of any simple working idea 
of equality, if the bidder who has made a promise were treated quite dif- 
ferently from the contractor who has made none. 


* See Loss Splitting in Contract Litigation, 18 Univ. Chi. L. Rev. 153 (1950). 


7 See Limitations on the Availability of Specific Performance, 17 Univ. Chi. L. Rev. 409 . 
415-17, 419 (1950). 
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So in the specified situation presented by the contract by correspond- 
ence, it is not surprising to find that the law has bound the offeror, for a 
time at least, on the dispatch of the offeree’s letter of acceptance. The letter 
of acceptance lying in the mail box cannot however by any stretch of lan- 
guage be regarded as a promise. A promise, as the word is used by laymen 
and lawyers alike, imports some assurance to the promisee. A letter in a 
mail box cannot possibly give any such assurance. The offeror is bound, 
and some have jumped to the conclusion that this can be so only if the 
offeree is also bound. As the cases have begun to present clearly the prob- 
lem of the offeree’s obligation, it has seemed to the courts, as the writer 
understands them, that there was no justification for holding the offeree 
simply because his letter has been mailed. His letter in the course of trans- 
mission can have given no assurance to the offeror, and can have made no 
difference to him either psychologically or commercially. If after the dis- 
patch of the letter of acceptance the offeree wires “disregard my letter; 
I reject,” it cannot cause the offeror any significant disappointment or in- 
convenience to give effect to the communicated rejection, if he has not 
then received the letter containing the notations of acceptance. If the 
offeree retains the privilege of rejection by a communication anticipating 
the arrival of his letter of acceptance, basic notions of equality do not in 
turn require that the offeror’s obligation not to revoke should be re- 
examined. 


II 


It may be that a somewhat less fundamental notion is a justification or 
explanation of the strong feeling which expresses itself in Mr. Llewellyn’s 
remarks on the contract by correspondence, in some of the law review 
notes on the recent decision of the Court of Claims, and in Mr. Schultz’s 
conclusions about the obligations of bidders. There appears to be a feeling 
that undertakings for which no return is made ought not to be enforced. 

Both the continental European law and the English law enlarged very 
cautiously the classification of promises enforceable in court. In the 
Roman and continental law, the limitations on the enforcement of prom- 
ises which may be explained as dependent on the feeling for “exchange” 
have been almost entirely superseded. The controlling principle of the 
continental European law is that deliberate words of promise should be 
enforced according to their terms; subject to precautions designed pri- 
marily to assure deliberation and to give effect to familiar policies about 
duress, fraud, mistake, changing conditions, and the relationships be- 
tween contract and other bases of liability. The doctrines of consideration, 
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which are partly a vestigial result of the evolution and crystallization of 
ideas, and partly a result of the peculiar history of the jurisdiction of the 
common-law courts, may be developing in the same direction. 

The notion of harm that plays so important a part in the evolution of 
the action of assumpsit has appeared again as a source of growth in the 
developing doctrine that promises will be enforced, whether by the allow- 
ance of reliance damages or by the allowance of expectation damages, 
where the promise has occasioned reasonable reliance in the conduct of the 
promisee’s affairs. The evolution of this notion received its most striking 
check under the influence of a countervailing notion that promises should 
not be enforced unless some price had been paid for them in exchange. 
This countervailing notion was announced by Chancellor Kent and 
strengthened by Langdell, though—unlike Kent—Langdell recognized 
its unhistorical character. Certainly everything that Mr. Llewellyn or 
Mr. Schultz says or implies about the notion of exchange should be taken 
subject to the limitation that a promise should be enforced, at least to the 
extent of reliance damages, if it has occasioned reasonable reliance in con- 
duct as distinct from simple psychological reliance.* 

This notion of exchange, of that reciprocity which Malinowski has 
studied at work among the Trobriand Islanders,” is itself capable of ex- 
panding the classification of enforceable promises. Thus promises in return 
for past benefits are on the way to develop a more general principle than 
any which the common law has as yet recognized.’ To say that some 
element of benefit to the promisor is necessary for the enforcement of his 
promise is, however, quite different. 

Promises to make gifts may for a variety of reasons, some of them con- 
nected with our notions of property, require special safeguards of form. 
It seems to the writer, moreover, that there is much more sense than it is 
fashionable to recognize in the doctrines of the common law making 
promises ineffectual when they are given in exchange for less than the 
amount of an admittedly due debt, or when they are made to gain the per- 
formance of an admitted obligation, or when they occur by way of pre- 
tended compromise of merely specious claims or defenses. Here ques- 




































































































* See the author’s Pacta Sunt Servanda, 41 Col. L. Rev. 783, 791 (1941). 


*See Malinowski, Crime and Custom in Savage Society, 17-32 (1926); and compare 
Llewellyn and Hoebel, The Cheyenne Way, 266-67 (1941). 


*° As to sureties’ undertakings, see Sharp, op. cit. supra note 8, at 794; Hays, Consideration: 
A Legislative Program, 41 Col. L. Rev. 849, 858- 59 (1941). Cf. Webb v. McGowin, 27 Ala. App. 
82, 168 So. 196 (1935), cert. denied, 232 Ala. 374, 168 So. 199 (1936). For an interesting inter- 
action between notions of past consideration and ‘‘value,” consider Elgin Nat’l Bank v. 
Goecke, 295 Ill. 403, 129 N.E. 149 (1920). 
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tions of duress as well as exchange are present and a modern form seems 
needed for protection.” 

When an offer, for example one which falls just short of turning into a 
requirement contract, may be read as containing by implication an under- 
taking that it will be kept open for a long time, for example, a year, the 
author confesses that a feeling probably involving reciprocity leads him 
to the conclusion that it should not be enforced according to its terms. 
Here an element of sense in the feeling of reciprocity as a limiting factor 
seems to appear. If however a modern form were used, such as the words 
“T intend to be legally bound not to revoke this offer for one year,” 
the author would find that his sense of fairness was adequately served 
and that the undertaking should be enforceable according to its terms. 
It may be therefore that those other functions of form and consideration 
are what affect the author’s judgment. These are the functions of marking 
off the promise, requiring somewhat elaborate proofs, and assuring de- 
liberation on the part of the promisor. 

The different set of notions, that reciprocity should be observed, that 
there should be some minimum fairness of exchange, that some premium 
should be required for taking risks or underwriting uncertainties, these 
notions have indeed vitality. They may reflect subtle psychological im- 
pulses and insights: the impulse to limit severity, the impulse to think in 
traders’ patterns, the impulse to respect—as magic entities—any patterns 
once created in the law. 

These notions must however be carefully guarded if they are not to mis- 
lead us in dealing with the rather limited problem of contracts by corre- 
spondence and the somewhat larger problem of offers which “expressly” 
or by the reasonable implication of words read in context, contain under- 
takings against revocation. 


Tit 


Each of the three cases which have raised in most interesting form the 
questions which have thus far been discussed is complicated by the pres- 
ence of mistake. In one case the offeror whose bid had been acted on dis- 
covered a mistake in his figures, and then revoked his offer.** In the second 
case, a situation of the same sort was supposed as the basis for a well- 
considered dictum, qualified immediately by a questionable counter- 


** Compare, for example, 1 Page, Contracts §§ 593-04 (2d ed., 1919) (containing a careful 
statement of the authorities) with 1 Corbin, Contracts §§ 176-83 (1950); and consider the 
characteristic facts in Havana Press Drill Co. v. Ashurst, 148 Ill. r1s5 (1894). 


3 James Baird Co. v. Gimbel Bros., Inc., 64 F. 2d 344 (C.A. 2d, 1933). 
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dictum." In the third case, a case of alleged contract by correspondence, 
the offeree who anticipated the arrival of his letter of acceptance by a 
communicated rejection did so because of a mistake in his acceptance." 
It is arguable that the element of mistake influenced the results in the 
first and third cases. Each however rests on a statement of principle 
which would apply as well if the attempted revocation in one case or re- 
jection in the other had been based on changes in market prices. 

The author is favorable to relief for mistake, and particularly to relief 
for the “unilateral” mistake appearing in each of the cases, subject to 
suitable equitable safeguards."* He would not support the decision in the 
first case on this ground, because of the change of position resulting from 
the sequence of bids in that case. He would if necessary reach the result 
in the third case on grounds of mistake. He cannot support the counter- 
dictum in the second case in its application of mistake doctrine. |t seems 
to him that the court gave too little effect to the circumstance that the 
recipient of the first offer had in turn submitted an offer himself, which 
had been accepted, and which, in spite of some evidence to the contrary, 
he might have had more or less difficulty, commercial or legal, in with- 
drawing. It is interesting to consider the mistake problems suggested by 
these three cases, but they do not seem to eliminate the opinions and de- 
cisions as authorities on the other points which have been discussed. 

Professor Schultz may however be interested at some point in ex- 
amining the opinions of contractors about the problem of so-called uni- 
lateral mistake which has produced more litigation than any other. This 
is the problem of mistake, whether clerical or arithmetical, in computing 
figures used in bidding. While it is arguable that a contractor should be 
treated as “‘warranting’’ the accuracy of his figures in dealing with non- 
professionals, there is a difference of opinion on this matter. On the other 
hand, in dealing with professionals, the contractor’s error is very likely 
to be “palpable” in that an alert professional should have noticed it, or 
must be treated as though he had noticed it, and relief will often be 
granted on this ground. 

When action has been taken on the faith of bids, a corrective principle 
based on change of position may appear, and relief may be denied. It 
would be more consistent with the somewhat analogous principles of tort 
liability to hold the mistaken contractor liable for reliance damages, for 


*3 Robert Gordon, Inc. v. Ingersoll-Rand Co., 117 F. 2d 654, 660-61 (C.A. 7th, 1941). 
™ Dick v. United States, 82 F. Supp. 326 (Ct. Cl., 1949). 


5 See 3 Corbin, Contracts §§ 598, 608-609 (1950) for relevant parts of an excellent discus- 
sion of mistake. 
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example the difference between the next lowest bid, if it has been lost, and 
the price which the owner eventually has to pay; and relieve him from ex- 
pectation damages, the benefit of the bargain, the difference between his 
mistaken bid and what the owner has to pay. 

Deliberate chance-taking is arguably the only appropriate basis for the 
expectation damages so familiar to the lawyer, the damages designed to 
give the obligee the benefit of his bargain. The deliberate and unmistaken 
promise, with all the range of gambles which it may deliberately under- 
write, is the one which is most likely to work out well, humanly and com- 
mercially. Its benefit must be assured in any chance-taking economy, in- 
deed in some form in any economy which we can imagine. The mistaken 
promise, made with or without negligence, like a negligent tort, needs 
only to give rise at most to a charge against the promisor to cover any 
resulting loss leaving the promisee worse off than he was before the 
promise. 

Whether or not these distinctions, derived partly from the civil law, 
may be worked into the patterns of the common law, it appears to the 
writer that a reasonable use of mistake doctrine would lead us to the 
solution of a good many problems which may otherwise be solved in 
ways which may unnecessarily confuse the law. If the security of expecta- 
tions is likely to be promoted, as the author thinks, by an increasing cau- 
tion in the use of doctrines of acceptance, mutuality and consideration, it 
seems equally likely that the security of transactions will be somewhat 
less regarded, as time goes on, in situations where there is unilateral mis- 
take of a character which would afford a basis for relief if it were mutual. 

Judge Frank’s opinion in Ricketts v. Pennsylouania R. Co.” approves a 
decision relieving a dining car waiter from a personal injury release on the 
grounds, first, that the release resulted from a unilateral mistake about its 
contents, and second, it seems, on the ground that the waiter in giving the 
release was a victim of “economic inequality.”” Judge Frank was kind 
enough to cite the author in support of his conclusion, and the author is 
indeed in complete agreement with what Judge Frank says on the first 
point and on “objective theory” in general. It seems likely that the ele- 
ments of good sense in traditional objective theory are being carefully 
limited, with healthy results, by what may perhaps be appropriately 
called an emerging “‘subjective theory.” 

Such a subjective theory may save us from trying to develop Judge 
Frank’s second point into a systematic theory of inequality of bargaining 

6 153 F. ad 757 (C.A. 7th, 1946). 
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power.’? The concern for the subcontractor as the “weaker party” ex- 
pressed by Mr. Schultz depends of course on a theory of “inequality” 
in this third sense. 

“Inequality of bargaining power” is likely to mean differences in wealth 
or income. In a society based on differential returns, furnishing incentives 
and means of self-expression, it is hard to see how differences in wealth or 
income can be systematically developed as bases for judicial decisions."* 
Another meaning of inequality of bargaining power, intelligible in theory, 
depends on the existence of “monopoly” or “monopsony”’ in the sense in 
which such phenomena need to be proved for convictions under the 
Sherman Act. While such a use of the terms is intelligible in theory, it 
might in practice introduce into private litigation all of the elaborate 
difficulties which appear in prolonged government prosecutions under the 
antitrust laws. 

It is of course in the field of insurance that rough practical notions 
of the inequality of bargaining power have had their most striking effect. 
So conservative a writer as Mr. Williston has suggested’® that some of 
the most startling results in the insurance cases can be explained as well 
by principles governing relief for mistake as by the questionable notions 
about bargaining power which appear so prominently in discussions of in- 
surance and which seem indeed to have influenced the courts in arriving 
at decisions. As the export shipper or ship owner was followed by the ordi- 
nary man getting his life insured, confusion of mind on the part of those 
getting insurance appears to have increased in a way quite as significant 
as the increasing spread between the resources of the insured and the re- 
sources of the insurance companies, not infrequently mutual companies 
in the billion-dollar asset class. It may seem a small point, but it seems to 
the writer worth-while to concentrate some attention on the confusions 
rather than on differences in resources. We need in dealing with such 
situations to recall the paradox in our social scheme, which values equality 
but which insists also on freedom and differential returns. Relief for mis- 
take is consistent with the assumptions of such a system; but relief on ac- 


"1 Cf. Policing Contracts Under the Proposed Commercial Code, 18 Univ. Chi. L. Rev. 146 
(1950). 


'® The difficulty is there even though a fairly good individualist like Bentham suggested, in 
his Principles of the Civil Code, that some of the losses resulting from breach of contract should 
be distributed “among the parties interested, in proportion to their property.” 1 Works of 
Jeremy Bentham (Bowring ed., 1843). 


'* 3 Contracts §§ 749-50 (rev. ed., 1936); cf. ibid., §§ 759-6o. 
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count of any disparity in resources permitted by the legislature seems 
inconsistent with such a system. 

The cases which we have used as a basis for ieentien some of the prob- 
lems raised by Professor Schultz’s study, serve at once to remind us that 
the security of undertakings is limited by a number of corrective prin- 
ciples, including principles governing relief for mistake, and to indicate 
that along with the refinement of these principles another refinement is 
taking place tending to enlarge the protection given to the security of 
expectations. In the development of current and counter-current, in- 
creasing knowledge of both the practices and the judgments of business- 
men will contribute its part. The judgments must be both welcomed and 
criticized, and they seem likely to be of considerable help in the work of 
the profession. Toward the development of our understanding of business 
practices and judgments, Mr. Schultz has made a notable contribution. 





THE CASE AGAINST THE FEDERAL 
TRADE COMMISSION 


Wrtu1am Smmon* 


HE ATTORNEY GENERAL and the Federal Trade Commission have 

virtually concurrent jurisdiction to enforce the Sherman’ and 

Clayton? Antitrust Acts. The same statutes may in effect be en- 
forced against the same businessmen by two different agencies of the gov- 
ernment. Worse, these agencies appear to have conflicting economic phi- 
losophies and diverse views of the objectives of the antitrust laws. The re- 
sult is an inconsistent, irresponsible, and inefficient antitrust enforcement 
program, with a failure to give the taxpayers maximum accomplishment 
for Congressional antitrust appropriations. 

It seems apparent that dual administration of the same statutes is not 
in the public interest. The purpose of this article is to prove from the 
record that the only tenable solution is to take antitrust jurisdiction away 
from the Federal Trade Commission and to give exclusive antitrust juris- 
diction to the Attorney General. 

In submitting to Congress plans for the reorganization of certain 
government agencies, the President recently said: 

A principal finding of the [Hoover] Commission on organization was that clean cut 
lines of authority do not exist in the Executive branch. The Commission stated that 
“the first and essential step in the search for efficiency and economy in the Executive 
branch of the Federal Government is to correct the present diffusion of authority and 
confusion of responsibility.” The Commission warned that without this action all 
other steps to improve organization and management are doomed to failure. 

Clearer lines of responsibility and authority will strengthen our Constitutional 
system and will also help to establish accountability for performance in office—a 
basic premise of democratic government. 

In the antitrust field, the President’s objective could best be achieved 
by vesting unified authority in the Attorney General—and not in the 
Federal Trade Commission. 

The consensus of informed people—including committees of both 
houses of Congress—is that the Federal Trade Commission has utterly 


* Member of the Illinois Bar; General Counsel, Senate Interstate and Foreign Commerce 
Committee Subcommittee on Pricing, 80th and 81st Congresses. 

* 26 Stat. 209 (1890), as amended, 15 U.S.C.A. §§ 1-7 (1951). 

2 38 Stat. 734 (1914), as amended, 15 U.S.C.A. §§ 12-27 (1951). 

396 Cong. Rec. 3291 (March 13, 1950). 
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failed in its intended purpose. The record of its accomplishments, including 
its own public statements, show that it has inflicted substantial injury 
on our way of business life. This failure of the Commission in its stat- 
utory mission is due largely to its staff, the “unorthodox” ideologies for 
which they have crusaded, and their unwillingness to enforce the laws as 
promulgated by the Congress. 

This article deals first with the Commission’s unsatisfactory record, 
then with those responsible for that record, and finally with the changes 
required to preserve industrial democracy. 


I. Tae Commission’s StaTuToRY Duty 


The Federal Trade Commission was created to help businessmen under- 
stand the antitrust laws as passed by the Congress. Its creators never in- 
tended that the Commission should be substituted for the Congress in 
determining the economic policy of the nation. Yet that is what it has 
tried to do. And the economic philosophy it has tried to impose on the 
people has been contrary to the expressed will of the Congress. 

In 1911 the Supreme Court “read” into the Sherman Antitrust Act of 
1890 the “rule of reason.” This meant that a “reasonable”’ interpretation 
would be given to the statutory prohibition against combinations and 
agreements in restraint of trade. That decision led to a debate in the 1912 
Presidential campaign. Some felt that the “rule of reason” made the anti- 
trust laws too vague, while others opposed the “rule of reason” as giving 
too much power to the courts. The three candidates for President in the 
1912 campaign agreed—although for different reasons—that the Sherman 
Antitrust Act should be supplemented to specify with greater certainty the 
business conduct prohibited by the antitrust laws. 

In 1913 Congress began a study of legislation to spell out the specific 
business conduct to be prohibited. This congressional study resulted in 
the Clayton Act, which prohibits certain price discriminations, various 
tying clauses, and other predatory practices. Woodrow Wilson conceived 
the idea of a “‘trade commission’’ to implement that legislation then being 
considered by the Congress. His purpose was to meet businessmen half- 
way. He intended this Commission to be an agency that would help busi- 
nessmen understand the antitrust laws and the conduct required to com- 
ply with those laws. 

On January 20, 1914 Wilson sent a message to Congress in which he 
asked it to create an “Interstate” Trade Commission. Wilson’s message 


4 Standard Oil Co. v. United States, 221 U.S. 1 (1911); United States v. American Tobacco 
Co., 221 U.S. 106 (1911). 
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to the Congress shows the type of agency he had in mind.’ Acting upon 
that recommendation, in the Fall of 1914 the Congress passed the Federal 
Trade Commission Act. At the same time it passed the Clayton Act, 
which contained the results of its own study. 

Wilson wanted “legislative” definition of the policy of the statutory law 
and an administrative agency “only as an indispensable instrument of 
information and publicity.” Rejecting administrative control of business, 
he wanted the Congress to define the laws. The Commission’s function was 
to be only to publicize, and inform businessmen of, the requirements of 
those laws. He intended to “disturb the legitimate course [of business] 
as little as possible.” The Commission, however, regards itself as em- 
powered to establish new economic ideology. 


In 1950, more than thirty-five years after Wilson’s message outlined 


the Commission’s function, a report of the Senate Interstate & Foreign 
Commerce Committee found that: 


The Commission does not consider itself a body such as that envisioned by Presi- 
dent Wilson. In the hearings before this subcommittee, the Commission has taken the 
position that it cannot indicate, in advance of specific litigation before it, the rules of 
law applicable to business in interstate commerce.” 


5 ‘*The business of the country awaits, has long awaited and has suffered because it could 
not obtain, further and more explicit legislative definition of the policy and meaning of the 
existing antitrust law. .. . Surely we are sufficiently familiar with the actual processes and 
methods of monopoly and of the many hurtful restraints of trade to make definition possible, 
at any rate up to the limits of what experience has disclosed. These practices, being now 
abundantly disclosed, can be explicitly and item by item forbidden by statute in such terms as 
will practically eliminate uncertainty, the law itself and the penalty being made equally 
plain. 

‘‘And the businessmen of the country desire something more than that the menace of legal 
process in these matters be made explicit and intelligible. They desire the advice; the definite 
guidance and information which can be supplied by an administrative body, an interstate 
trade commission. 

“The opinion of the country would instantly approve of such a commission. Jt would 
not wish to see it empowered to make terms with monopoly or in any sort to asswme control 
of business, as if the Government made itself responsible. It demands such a commission 
only as an indispensable instrument of information and publicity, as a clearing house for the 
facts by which both the public mind and the managers of great business undertakings should 
be guided... . 

‘Inasmuch as our object and the spirit of our action in these matters is to meet business 
half way in its processes of self-correction and disturb its legitimate course as little as possible, 
we ought to see to it, and the judgment of practical and sagacious men of affairs everywhere 
would applaud us if we did see to it, that penalties and punishments should fall not upon 
business itself, to its confusion and interruption, but upon the individuals who use the in- 
strumentalities of business to do things which public policy and sound business practice 
condemn.” 51 Cong. Rec. 1962~63 (1914) (emphasis added). 

* The Federal Trade Commission Act was approved September 26, 1914 (38 Stat. 717); 
and the Clayton Act was approved October 15, 1914 (38 Stat. 730). 


7 Sen. Rep. No. 2627, 81st Cong. 2d Sess. 5 (1950). 
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After an exhaustive study of the Commission, the Hoover Commission 
in 1949 made comprehensive findings of its performance record. Reviewing 
the purpose intended in the creation of the Federal Trade Commission, 
the Hoover group said that “over the years, the Commission has engaged 
mainly in activities contributing little toward accomplishing the primary 
Congressional objective of assuring widespread effective competition.’”* 

The Hoover group restated the obligation imposed on the Commission 
by the Congress with the conclusion that “the Commission also has re- 
sponsibilities for furtherance of the policy and mandate of the statutes. 
In a field of such public interest, the Commission has a duty to be truly 
informative, concerning its own standards and policies.’’® 
The Commission Refuses to be Informative 

The Commission’s advice to businessmen is that they can learn the 
business conduct required of them by the statutes only when the Com- 
mission chooses to sue them and to litigate the propriety of their business 
activities in an adversary proceeding. As a result no one knows what is now 
the law in this field. Recent illustrations show the extent to which the 
Commission wilfully refuses to assist businessmen to understand the law. 

As a result of confusion as to the legality of freight absorption, a special 
Senate subcommittee was appointed in 1950 to inquire into the extent to 
which the Commission clarified the law on that subject. That Senate 
Committee found that “[m]uch of this confusion—conceded by everyone 
to exist—is directly attributable to the Federal Trade Commission.’”® 
Giving it an opportunity to be truly informative, the Senate asked the 
Commission for a formal expression of when freight absorption is lawful 
under existing statutes. 

The Commission advised the business world in November 1950 that 
freight absorption is lawful whenever it is not unlawful." The Senate 
Committee, observing that homicide is also lawful unless it is for an il- 
legal purpose or effect, said: 

We are somewhat surprised at being told by an agency that the legality of anything 
which has “no unlawful purpose or effect” is clear. Obviously, anything that is not 
illegal must be legal. The Commission could equally properly have said that killing a 
person is not unlawful if it “has no unlawful purpose or effect.”” 

* Hoover, Task Force Report on Regulatory Commissions 122 (1949). 

* Thid., at 131. *° Sen. Rep. No. 2627, 81st Cong. ad Sess. 11 (1950). 

1 “The legality of freight absorption which has no unlawful purpose or effect is clear 
today. Such freight absorption has not been attacked by the Commission in any proceeding, 
and the Commission has repeatedly made public announcement that such freight absorption 


is legal.” Letter reprinted in Sen. Rep. No. 2627, 81st Cong. 2d Sess. 22 (1950). 
"3 Thid., at 9. 
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Another example of the Commission’s refusal to be informative or to 
furnish guidance to business is its conduct with respect to the “Reports of 
Compliance” in FTC v. Cement Institute.** After eleven years of litigation, 
the Supreme Court upheld the Commission’s attack against pricing prac- 
tices of the cement industry. The Court ordered the cement producers to 
file reports with the Commission showing the manner in which they pro- 
posed to comply with its order. Such reports were transmitted to the 
Commission. Fair play and the encouragement of voluntary compliance 
with the law require that the cement people be told whether what they 
proposed to do would comply with the law. Those reports have, however, 
now been in the hands of the Commission for over three years and it re- 
fuses to either approve or disapprove them. In fact, it declines to even file 
them on record." 

The Commission’s failure to be informative, and its refusal to admit 
publicly the statutory construction which it advocates in the courts, ap- 
pears to be the result of its, or at least some of its, staff’s desire to achieve 
a judicial construction of the statutes in accord with their economic 
ideologies, without the public being aware of the effect on our economy of 
those constructions. 


II. THe Commission’s RESPONSIBILITY FOR CONFUSION IN THE 
ANTITRUST Laws 

The primary function of the Commission was to be informative, to guide 

businessmen in understanding the law. Not only has it failed to do that, 

but it has created confusion as to the meaning of the antitrust laws by 


its inconsistent and contradictory statements concerning interpretations 
of these laws. 


The Commission has argued for its own construction of the law in the 
courts, and then denied to the public having made those arguments. For 
more than twenty-five years prior to the congressional study initiated by 
the Capehart Committee*s of the Senate in the Summer of 1948, the Com- 
mission’s staff campaigned for required f.o.b. mill selling in the prosecu- 


"3 FTC Docket No. 3167, rev’d, 157 F. ad 533 (C.A. 7th, 1946), rev'd, 333 U.S. 683 (1948). 

*4 Commenting on this conduct, the Senate Committee’s 1950 report said [Sen. Rep. No. 
2627, 81st Cong. 2d Sess. 6 (1950)]: 

‘‘Businessmen found to have violated the law are not entitled to sympathy from the Com- 
mission, but they are entitled to know what conduct is required of them to comply with the 
law in the future. There is no reasonable explanation given why the Commission has not either 
accepted or rejected those reports of compliance in more than 2 years. The court had ordered 
the reports to be filed with the Commission. If the reports were not satisfactory, the Com- 
mission could, and should, have so advised the court, as well as the businessmen involved.” 

*S Hearings before Subcommittee of the Committee on Interstate and Foreign Commerce 
created by Sen. Res. 241, 80th Cong. 2d Sess. (1948). 
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tion of litigated cases. Then suddenly, in speeches and public press releases, 
the Commission not only denied that it then sought required f.o.b. 
mill selling, but denied ever advocating such a rule of law. Businessmen 
do not know whether to believe that the statutes require what the Com- 
mission’s unofficial statements say they do, or what their lawyers tell 
them the Commission has argued im its litigated cases. Of course, the Fed- 
eral Trade Commission does not act officially through speeches by either 
its members or its staff, or even through Commission issued press releases. 
It acts officially only in the orders it enters in litigated cases and the briefs 
it files in the courts. 


The Origin of the F.0.B. Mill Campaign 


In its court briefs the Commission long campaigned for required f.o.b. 
mill selling. But it now denies that it ever sought to require sellers to have 
a uniform f.o.b. mill price. Yet it admits that Walter B. Wooden was in 
charge of all its pricing cases,” and Wooden was a vigorous advocate for 
required f.o.b. mill selling. The Commission now says it never knew that. 

Frank Albert Fetter, late professor of economics at Princeton Universi- 
ty, was a life-long, acknowledged, and open crusader for required f.o.b. 
mill pricing.” Fetter was retained by the Commission as an economic ex- 
pert in some of Wooden’s cases, primarily the Cement Institute and Pitts- 
burgh-Plus** cases. Wooden became a disciple of Fetter. In 1948 Wooden 
testified before the House Small Business Committee that, on the eco- 
nomic aspects of the problem, he was in complete agreement with Fetter.’® 

For two decades, prior to 1949, Wooden had brilliantly argued for re- 
quired f.o.b. mill selling, as is hereafter shown. On January 11, 1949, 
speaking on a nation-wide radio broadcast, Wooden publicly said that he 
favored required f.o.b. mill selling.” Yet on February 11, 1949 all of the 

6 Hearings before Subcommittee of the Committee on Interstate and Foreign Com- 
merce on S. 236, 81st Cong. rst Sess. 271-73 (1949). 

*7 See his book, Masquerade of Monopoly (1931); his testimony in Hearings before Com- 
mittee of Interstate Commerce on S. 4055, 74th Cong. 2d Sess. 4-24 (1936); and his testi- 


mony in Hearings before House Select Committee on Small Business, 80th Cong. 2d Sess. 887- 
905 (1948). 

*8 United States Steel Corp., FTC Docket No. 760, 8 F.T.C. 11 (1924-25); aff'd by stipula- 
tion United States Steel Corp. v. FTC, C.A. 3d Docket No. 6796 (1938). 

19 “*T would not attempt to go into the economic phases of the [basing point] question in any 
such way as the marvelous fashion in which Dr. Fetter has done it, but I would just like to say 
generally that so far as the economic aspects of tlie problem are concerned, and particularly 
its relation to and effect upon small business, the development of small business, I agree with 
him roo percent.” Hearings before the House Select Committee on Small Business, 8oth Cong. 
ad Sess. 907 (1948). 

*° Should Industry Be Permitted To Absorb Freight?, American Forum of the Air (Jan. 11, 
1949); Hearings, op. cit. supra note 16, at 280. 
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then members of the Commission (except Lowell B. Mason) wrote the 
Senate Committee that, even then, they did “not now know that Mr. 
Wooden believes, as your question states, that all industry should be re- 
quired to sell at f.o.b. mill prices.””" 


The Conduit Case: It’s Black—No, It's White 


The record of the Rigid Steel Conduit Ass’n* case is an illustration of 
duplicity by the Commission which could only injure the national econo- 
my. The Commission’s Conduit complaint contained two counts. Count I 
charged a conspiracy to fix prices through the use of basing-point pricing. 
Count II charged the use, by the same people, of freight absorption prac- 
tices, but was distinguishable from Count I by the absence of any charge 
of conspiracy. That distinction was highlighted when the Commission 
acquitted two of the conduit sellers—Spang-Chalfant, Inc. and Clifton 
Conduit Co.—of the conspiracy charge, but nevertheless convicted them 
under the Count charging only that they absorbed freight to meet their 
competitor’s prices with knowledge of the fact that others also did so. 
Furthermore, they were ordered “to cease and desist from . . . selling rigid 
steel conduit at delivered prices which systematically reflect the inclusion 
of a transportation factor greater or less than the actual cost of transpor- 
tation from point of shipment to destination.”* 

In its brief to the Court-of Appeals the Commission expressly argued: 
“(We grant that no issue of conspiracy arises under Count II.” It told 
that court that “the basing-point practice . . . automatically frustrates 
competition,” that “Count II does not rest upon agreement or combina- 
tion,” and that “there is no question at issue under Count II whether the 
facts . . . involve a combination or conspiracy. . . . Counsel for the Com- 
mission expressly refrain from so contending as such a question would be 
purely academic.’ The Commission further argued in that brief that 
“Count II and a corresponding part of the order are frankly directed 
against the basing-point practice as being, per se, an unfair method of 
competition, even though not predicated on combination or conspiracy.’”S 

In sustaining the Commission’s Conduit order, the Court of Appeals for 
the Seventh Circuit said: 


* Hearings, op. cit. supra note 16, at 272. 


™ FTC Docket No. 4452, 38 F.T.C. 534 (1944), aff'd, Triangle Conduit & Cable Co. v. 
FTC, 168 F. 2d 175 (C.A. 7th, 1948), aff'd by an equally divided court (per curiam), Clayton 
Mark & Co. v. FTC, 336 U.S. 956 (1949). 

*3 See quotations from the record in the Conduit case reprinted in Study of Federal Trade 
Commission Pricing Policies, Sen. Doc. No. 27, 81st Cong. rst Sess. 39 (1949). 

+4 Ibid. 38 Thid. 
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We now turn to consider petitioners’ [conduit sellers] contention that the individual 
use of the basing-point method, with knowledge that other sellers use it, does not con- 
stitute an unfair method of competition. This contention embodies the theory of the 
second count of the complaint. . . . In the light of that opinion [Cement Institute case] 
we cannot say that the Commission was wrong in concluding that the individual use 
of the basing-point method as here used does constitute an unfair method of compe- 
tition.” 

This record of court action by the Commission led many reasonable and 
intelligent people to believe that the Commission opposed basing-point 
pricing and considered it illegal, even in the absence of conspiracy.”’ In 
fact, immediately after the Conduit decision, the Commission issued a 
press release with the title, Court Holds Basing-Point Method of Pricing 
to be “Unfair” Irrespective of Conspiracy.* But the Commission now tells 
businessmen that it isn’t against basing-point pricing at all and that it is 
only opposed to conspiracies. 

Shortly after the start of the 1949 Capehart inquiry, Robert E. Freer, 
the Commission’s Chairman, made a speech in which he said that “basing- 
point and delivered price systems, as such, are under no special attack.” 
Two months later this Commissioner officially said in a speech that: 

During all of the time that this uproar has been going on officials of the Federal 
Trade Commission have been stating that the law does not require uniform f.o.b. mill 
prices, that the law does mot prevent the absorption of freight to meet competition, 


and that the recent decisions, apply only to situations in which there is organized 
monopoly and conspiracy to suppress and restrain competition.** 

The following month (January 1949), Ewin L. Davis, a member of the 
Commission, testifying before a Senate Committee, vigorously argued that 


* Triangle Conduit & Cable Co. v. FTC, 168 F. 2d, 175, 180 (C.A. 7th, 1948). 

27 In fact the Commission’s present Chief Economist, Corwin D. Edwards, wrote a book, 
two months before being hired by the Commission in that position, in which he said: 

“The Federal Trade Commission which has been foremost in the fight against basing-point 
systems, has contended that a proper handling of the problems of distance from the market 
requires establishment of a price at each point of production and addition of full freight in- 
curred in shipments to other points. . . . 

“It is to be hoped, however, that the Federal Trade Commission will abandon its present 
efforts to require rigid f.o.b. mill pricing in the terms of orders which it issues in cases of this 
class, or that the courts will modify the Commission’s order sufficiently to avoid this result. 
Otherwise there will be need for amendment of the statutes designed to preserve adequate 
competitive alternatives in markets in which producers are widely scattered.” Sen. Doc. No. 27, 
op. cit. supra note 23, at 47; the book was not published until a year after his employment 
by the Commission and this portion was changed before publication. 

+ That release continued: 

“Use of a basing-point system of delivered prices by individual companies, engaged 
in the production and sale of rigid steel conduit, with knowledge that other sellers are using 
the same pricing methods and with the result that price competition is unreasonably re- 
strained, constitutes an ‘unfair method of competition’ in violation of the Federal Trade Com- 
mission Act irrespective of any combination or conspiracy.” Sen. Doc. No. 27, op. cit. supra 
note 23, at 41. 

*° Sen. Doc. No. 27, op. cit. supra note 23, at 46. 3° Tbid., at 46. 
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the Commission had never challenged basing-point pricing in the absence 
of collusion.** 

In February, 1949 a majority of the members of the Commission wrote 
the Senate Committee that its Chairman’s statement that “the recent 
decisions apply only to situations in which there is organized monopoly 
and conspiracy” was “obviously intended to refer to the decisions rendered 
in the Cement Institute and Rigid Steel Conduit cases, and it is in accord 
with the views of the Commission.” * 

It is difficult to understand how the Commission could truthfully say 
that it had never attacked basing-point pricing in the absence of con- 
spiracy or that the Conduit order applies only to conspiracy situations, 
in view of the above quotations from the record of that case. 


The Cement Institute Case 


In the oral argument before the Supreme Court of the Cement Institute 
case, Wooden, the Commission’s attorney, said that the cement in- 
dustry’s “pricing method, apart from combination and conspiracy, results 
in unlawful price discrimination.” In response to specific questions from 
Supreme Court Justices, Wooden argued that sellers were required either 
to have a uniform f.o.b. mill price to all customers, or delivered prices 


which were exactly equal to a uniform f.0.b. mill price plus full freight from 
the point of shipment to destination. The latter was conceded by him to 
be the equivalent of a uniform f.o.b. mill price.** That argument was made 


3 “The Commission has not in a single case challenged the use of the basing-point method 
of pricing per se separate and apart from collusion. The Commission has not challenged freight 
absorption per se. The Commission has not required f.o.b. mill pricing. The Commission has 
not challenged the legality of the use of uniform delivered prices by an individual concern. . . . 

‘The Commission has not required any concern to use any particular method or methods 
of pricing. Each seller may choose his own method of pricing provided that he does not con- 
spire or agree with his competitors and provided that he does not discriminate in price in the 
manner prohibited by law and thereby injure competition or tend to create a monopoly. 
A seller may absorb freight or absorb part of his manufacturing costs or any other costs in 
order to in good faith meet an equally low price of a competitor.” Ibid., at 62. 


3 Thid. 


33 Mr. Justice Reep. ‘‘It may be just words, but the result of your argument is that if 
you must have a factory price plus freight for your delivered price, then you can never have 
any basis for your price except the factory price. . . .” 

Mr. Woopen. ‘‘That is what the Court held in the Staley and Corn Products case, as I 
understand; that the discrimination in delivered prices there could be measured only in terms 
of the variation in the mill net. . . .” 

Mr. Justice Rep. ‘‘That means you cannot have, which you have said, a delivered price 
that is equal for everybody, of course; because the freight rates vary. Therefore, I supposed 
your opponents’ argument is that they take only the f.o.b. . . . price.” 

Mr. Woopen. ‘‘They can have an f.o.b. price if it makes due allowances for [differences in] 
cost in delivery; that, in turn, would make a uniform net factory price for any particular 
concern.” Ibid., at 40. 
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in October 1947. In January 1949, however, the Commission issued a 
public statement, subsequently twice submitted to the Senate, which 
said : “The Commission does not advocate the imposition of a requirement 
that business enterprises price their goods f.o.b. mill or that they use any 
other form of geographic pricing practice.’’*4 The problem was further con- 
fused by the fact that the Commission’s attorney in charge of the recent 
case against the steel industry, Lynn C. Paulson, publicly testified, con- 
trary to the public statements of the Commission, that “the practical 
effect [of the law was] to require f.o.b. mill selling.” * 


The Pittsburgh-Plus Case 


The Commission’s 1948 Court of Appeals brief in the Pittsburgh-Plus 
case (against United States Steel Corporation) states in part: 


If every point of shipment were to be made a basing point and all phantom freight 
eliminated, the system would still be oppressive to the various purchasers in that those 
at or near the factory door would have to pay more to that factory in order that its 
distant purchasers might pay less. Such is the effect of systematic freight absorption. 
Such is the practice that must be appraised in the light of the Supreme Court’s declar- 
ation in the Staley case that a nondiscriminatory pricing system was one “giving to 
purchasers, who have the natural advantage of proximity to its plant, the price ad- 
vantages which they are entitled to expect over purchasers at a distance.”’* 


In 1949 the Senate Interstate and Foreign Commerce Committee, 
commenting on the Commission’s argument in that brief, said: 


The foregoing argument by the Commission appears clearly to oppose freight ab- 
sorption by a single seller. . . . [The Pittsburgh-Plus] case did not charge a conspiracy. 
The philosophy that freight absorption cannot be permitted because it denies nearby 
purchasers the right to purchase at lower prices than more distant purchasers, is to 
say that the seller must sell exclusively at f.o.b. mill prices.37 


But a contrary statement of the law was given that Senate Committee 
in February 1949 when a majority of the members of the Commission 
wrote that “there is nothing inherently or necessarily unlawful about de- 
livered prices, zone prices, or freight absorption.”** Referring specifically 
to the order in the Pittsburgh-Plus case, the majority of the members of 
the Commission wrote the Senate Committee that “it seems to [us] quite 
clear that the practical effect of the order in the Pittsburgh-Plus case 


34 Hearings on S. 236, op. cit. supra note 16, at 280. 

35 Sen. Doc. No. 27, op. cit. supra note 23, at 47. 

3 Thid., at 42, citing FTC v. Staley Mfg. Co., 324 U.S. 746, 757 (1945). 
37 Thid. 


#* Hearings on S. 236, op. cit. supra note 16, at 269 (Commissionérs Ewin L. Davis, 
William A. Ayres and Garland Ferguson). 
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does not require f.o.b. mill pricing. When the sellers’ market in steel 
comes to an end it will be surprising if the parties affected by that order 
do not abandon f.o.b. mill pricing methods.” ” 

The Commission’s attorneys, however, do not agree with that state- 
ment of the Commissioners. At the November 1948 public hearings of that 
Senate Committee, three Federal Trade Commission attorneys were 
asked: “In an industry where freight is a substantial part of the delivered 
cost can any pricing system other than a uniform f.o.b. mill price be used 
with assurance of legality?” Their answers were in the negative and their 
interpretations of the cases in substantial disagreement with the above- 
quoted statements of the Commissioners.*° The Senate Committee also 
asked these Commission attorneys: “Do the orders in the Rigid Steel Con- 
duit and Pittsburgh-Plus cases require the parties to those cases to sell at 
uniform f.o.b. mill prices?” One replied that “as a practical matter, I say 
‘yes.’ ”” The second answered, “I think the order in the Pittsburgh-Plus 
case does definitely, and I think that [as] a practical factor, but whether 
it does so straight out or not I am not sure.” And the third said, ““No.”* 

Of course, following the Capehart Committee inquiry, the Commission 
reversed itself. In 1951 it approved a consent order disposing of the A meri- 
can Iron and Steel Institute case which expressly provides that the ‘“‘Com- 
mission is not acting to prohibit or interfere with delivered pricing or 
freight absorption as such when innocently and independently pursued, 
regularly or otherwise, with the result of promoting competition.” 

The point is that the Commission’s twenty-five-year basing point cam- 
paign, having now been disowned, was a waste of time which could better 
have been spent fighting conspiratorial and other predatory practices. 
Furthermore, it has created harmful and unnecessary confusion among 
businessmen, much of which still exists. And the practice of thus sowing 
the seeds of confusion still continues. 


The Commission’s Attack on Functional Pricing 

The Commission’s recent attack on functional pricing is another ex- 
ample of the Commission denying publicly what it argues judicially. One 
would assume that after all the “furor” of the past few years on the 
“basing point” question the Commission would now be more careful 
about issuing diametrically opposed statements to confuse businessmen. 

39 Ibid. 

# Sen. Doc. No. 27, op. cit. supra note 23, at 51. 

* Thid., at 53. 

# FTC Docket No. 5508, CCH Trade Reg. Rep. 914,775 (1951). 
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In the October 1950 oral argument before the Supreme Court in Stand- 
ard Oil Co. (Ind.) v. FTC," the Commission’s attorney told the Court that 
“if there was no difference . . . in the cost of sale or delivery of the quantity 
purchased, then regardless of whether it is a wholesaler or a retailer, they 
would have to pay the same price.’’ To the Court’s specific questions, the 
Commission’s attorney gave answers as follows: 

Justice FraNkFurTER: “Standard had to give the same price to everybody who 
bought gas from them in this area.” 

Justice Jackson: “Or justify the differential in cost.” 

Justice FraNxkFurteEr: “Or cost.” 

FTC Attorney James Cassepy: “That is my argument, yes.” 


Justice FraNkFurter: “And by ‘retailer’ you do not differentiate between a filling 
station and the so-called jobber?” 
FTC Attorney James CasseEpy: “I do not. The statute makes no such difference.’’ 


Justice Franxrurter: “As I understand your position, it does not make any 
difference whether the intermediate jobber is himself also a so-called retailer or not.’’ 
FTC Attorney James Cassepy: “It does not make a bit of difference.” 


Justice FRANKFuRTER: “And there has to be a single price throughout this area, 
no matter who the purchaser is; is that right?”’ 
FTC Atrorney James Cassepy: “That is the way I understand it.’ 


The same theory was advanced by the staff in the Spark Plug cases, 
which have been pending for twelve years. Apparently disturbed by that 
argument of the FTC which would deny wholesalers’ functional discounts, 
on November 13, 1950 the General Manager of Motor and Equipment 
Wholesalers Association wrote the FTC expressing concern over the con- 
templated prohibition of functional discounts not based on cost differ- 
ences.“ On November 22, 1950 the Director of the Commission’s Anti- 


43 340 U.S. 231 (1951). 


44 Transcript of Oral Argument at 95-100 (Oct. 9, 1950), Standard Oil Co. v. FTC, 340 
U.S. 231 (1951). 


4 Champion Spark Plug Co., FTC Docket No. 3977; General Motors Corp., AC Spark 
Plug Div., FTC Docket No. 5620; and Electric Auto-Lite Company, FTC Docket No. 5624. 


That letter is in part: ‘‘We understand it is contended that the adoption of the trial 
examiner’s recommended decision in its proceedings against the AC Spark Plug Division of 
General Motors Corporation, The Champion Spark Plug Company and the Electric Auto-Lite 
Company would prohibit functional discounts except when same are based on differences in 
cost.... 


‘The prohibition of functional discounts except where same are based on differences in 
cost would spell the doom of the manufacturer-through-wholesaler-to-retailer system of dis- 
tribution which is so important a bulwark in American free enterprise. We cannot believe 


the Commission will take any action that would have such disastrous results.” Correspondence 
in FTC Press Release (Dec. 1, 1950). 
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monopoly Bureau replied to that letter, wholly denying any attack on 
functional discounts.” The following month, however, a Commission at- 
torney in the same Bureau urged, in the oral argument of the Spark Plug 
cases, that only discounts justified by cost savings were permitted by the 
Robinson-Patman Act.“ None of these statements was an offhand com- 
ment made outside the course of that attorney’s official duties. Each of 
the statements was made while the spokesman was acting officially for 
the Commission. 


The Commission Requires Conduct Prohibited by the Department of Justice 
Not only is the Commission inconsistent in what it says is the conduct 
required by the antitrust laws, but it creates further problems for busi- 


nessmen by requiring conduct which the Department of Justice (Attorney 
General) prohibits. 

Paragraph 6 of the Commission’s order in the ‘‘Detroit’’ case, against 
Standard Oil Company (Indiana), required that company to discontinue 
selling to any wholesaler who resold below the price which it charged to 
its retailers.“ The effect of this order was to require Indiana Standard 
to maintain the resale prices of its wholesalers. The Supreme Court has 
consistently held, however, that it is unlawful for a seller to attempt to 


47 ‘*Your letter expresses a fear that the Commission is moving to outlaw wholesaler func- 
tional discounts as such. You are assured that such a fear is groundless. In my opinion the 
Robinson-Patman Act does not provide for such action. The Commission has never so moved 
and in no present case does there appear any such intention. Certainly this Bureau and mem- 
bers of the Commission’s legal staff are not urging any such position. 

‘*Your fears apparently have been created by the proposed order in the so-called ‘spark- 
plug cases’ now pending before the Commission. No reasonable interpretation of the position 
taken by this Bureau or by the Attorneys supporting the complaints in these cases permits 
the conclusion that the Commission is being urged to prohibit sales being made to wholesalers 
at prices lower than prices made to retailers. That proposition has not been urged. In the 
briefs which we have filed with the Commission, we have stated that it is not our intention to 
urge such a proposition.” Ibid. 


# 49 Stat. 1526 (1936), r5 U.S.C.A. § 13 (1951). ‘‘[I]t is the only fair inference, buttressed 
by the fact of just plain practicality, that the respondent [spark plug manufacturer] has there- 
after got to be restricted (after a finding of price discrimination] to those discriminations 
which are justified costwise. . . . 

‘It is my contention, sir, as I will further develop here, that call discrimination what you 
will, whether Champion discriminations, Auto-Lite discriminations, contract distributor dis- 
criminations, functional discriminations, denominational discriminations, interdenominational 
discriminations—there is only one class of discrimination under the Robinson-Patman Act, 
those discriminations that affect competition. . . . 

“If you settled each one of those three broad discriminations the way I have indicated, 
you wouldn’t have to worry about dual functional distributors, because the problem is solved. 
All the prices he gets are going to be justified by cost. You do not have to police him or do 
anything with him.” Oral argument at 30, 51-52, Electric Auto-Lite Co., FTC Docket No. 
5624 (Dec. 6, 1950). 


4° Order dated Aug. 9, 1946, in FTC Docket No. 4380. 
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maintain his customers’ resale prices.** Had Indiana Standard done volun- 
tarily what the Commission there ordered it to do the Attorney General 
could, and no doubt would, have sought an indictment against it for vio- 
lation of the Sherman Act. On somewhat similar facts the Supreme Court 
held, in Ethyl Gasoline Corp. v. United States,* that it was illegal for a sup- 
plier to attempt to exercise control over jobber resale prices. 

The Commission’s order would have required every jobber who pur- 
chased gasoline from Indiana Standard to resell that gasoline at the price 
fixed by Standard for its sales to retailers. Those jobbers would then all 
be selling at the same price, each would know that all other Indiana Stand- 
ard jobbers maintained the same price, and none could change his price 
unless FTC’s price “fixer” did so. Had those jobbers adopted such a plan 
voluntarily the Attorney General could have sought their indictment for 
violating the Sherman Act. On somewhat similar facts, the Supreme Court 
found an unlawful conspiracy in restraint of trade in Interstate Circuit, 
Inc. v. United States. 

The effect of the Commission’s activities under the Robinson-Patman 
Act is toward requiring businessmen to have a uniform price to all cus- 
tomers. Competition in the sale of homogeneous commodities tends to 
result in like prices to the same buyers for like goods. When businessmen 
selling homogeneous commodities comply with the Commission’s con- 
struction of the Robinson-Patman Act, by having like prices to all custom- 
ers, the industry pricing pattern generally becomes one of rigid adherence 
to an identical price structure. This is considered, by the Supreme Court, 
as evidence of conspiracy in violation of the Sherman Act. 

Recently the Commission itself charged a group of tag manufacturers 
with a conspiracy to fix prices. Those businessmen appealed the Com- 
mission’s findings of conspiracy.*4 The Court of Appeals examined the 
evidence and found large-scale deviations from the sellers’ published price 
lists. Based primarily on those frequent deviations from their price lists, 
the Court set aside the findings of conspiracy. It felt that the sales at 
widely disparate prices proved the sellers were not conspiring to fix 
identical prices. The evidence through which those businessmen acquitted 
themselves of conspiracy would, however, undoubtedly have caused the 

S° E.g., Kiefer-Stewart Co. v. Joseph E. Seagram & Sons, Inc., 340 U.S. 211 (1951). 

5* 309 U.S. 436 (1940). 

5 306 U.S. 208 (1939). 


53 American Tobacco Co. v. United States, 328 U.S. 781 (1946); Interstate Circuit Inc. v. 
United States, 306 U.S. 208 (1939); and United States v. Masonite Corp,, 316 U.S. 265 (1942). 


84 Tag Manufacturers Institute v. FTC, 174 F. ad 452 (C.A. 1st, 1949). 
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Commission, in a case under the Robinson-Patman Act, to find them 
guilty of unlawful price discrimination. 

The effect of these conflicting commands of different government 
agencies might be softened if a businessman could defend a charge of 
price fixing, by the Attorney General, by showing that he was merely com- 
plying with an order of the FTC. But Section 11 of the Clayton Act pro- 
vides that compliance with a Commission order under the Robinson- 
Patman Act cannot be the basis for a defense to a charge of price fixing 
under the Sherman Act.5s Even the Secretary of Commerce has recog- 
nized that businessmen may be compelled to choose between violating the 
Sherman Act and violating the Robinson-Patman Act.* 

The Commission itself does not seem to know what is the law. A De- 
cember 1950 report of the Senate Interstate and Foreign Commerce Com- 
mittee finds that 


[flor almost 3 years businessmen have been terribly confused as to whether they can 
lawfully absorb freight. Much of this confusion—conceded by everyone to exist— 
is directly attributable to the Federal Trade Commission. It must accept responsi- 
bility for the adverse effects on our economy of this confusion.5? 


That Senate Committee found the Commission was both unable and 
unwilling to clarify that confusion. 
Nothing is more inconsistent with the healthy growth of American 


business than the inability of businessmen to know what the law requires 
of them. And the purpose for creating the Commission was that it be in- 
formative. Businessmen have no “right” to laws which coincide with their 
wishes, but they do have a right to know what the law requires. The Com- 


mission is now unable even to tell Congress the conduct required by laws 
it administers.* 


58 38 Stat. 734 (1914), as amended, 15 U.S.C.A. § 21 (1951). 


86In January 1949 Secretary Sawyer testified before a Senate Committee that “‘[t}he 
uncertainty in the minds of many businessmen as to what pricing practices are illegal, and 
the reasons for that uncertainty, have been abundantly documented in the testimony already 
given to this committee. Obviously some clarification is desirable... . In some situations 
businessmen feel that they are confronted with a choice between violating the Robinson- 
Patman Act by charging different prices to different customers or violating the antitrust laws 
by charging uniform delivered prices.”” Hearings on S. 236, op. cit. supra note 16, at 4-6. 

57 Sen. Rep. No. 2627, 81st Cong. 2d Sess. 11 (1950). 


S*In the Fall of 1950 the Senate Interstate and Foreign Commerce Committee sought 
clarification, from the Commission, of the legality of freight absorption. The Commission’s 
response tried so hard to reconcile its conflicting statements that the Senate Committee stated: 
“They [the Commission], in effect, say that a businessman cannot know whether his competi- 
tive freight absorption practices are lawful in advance of litigation before the Commission. . . . 
Even after careful study of those lengthy answers, we are still unable to determine when and 
under what circumstances the Federal Trade Commission regards freight absorption as consti- 
tuting an injury to competition.” Ibid., at 6-7. 
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After studying the Commission’s current views on freight absorption, 
the Senate Interstate and Foreign Commerce Committee said: 

Even at the painful expense of a slight loss of face, it would be far preferable for 
the Commission to admit that it has reversed its position than to compel businessmen 
to speculate on whether to accept what the Commission now says unofficially or what 
it previously argued in litigated cases.5* 

III. THe Commaission’s Activities CONTRARY TO THE 
WILL oF CONGRESS 

The Supreme Court refers to the FTC as an “arm” of the Congress. 
The Commission reminds the courts that it is an “arm” of the Congress 
whose activities may not be interfered with by the courts. But in its 
major antitrust activities the Commission’s objectives have been contrary 
to the expressed desires of the Congress. In its attack on freight absorp- 
tion, its attack on good faith meeting of competition, and its attack on 
functional pricing, the Commission’s principal antitrust activities during 
the past two decades, it has defied the Congress. 


Congress Has Repudiated the Commission’s Policy toward Freight Absorption 
On at least four occasions the Commission asked Congress for legislation 


requiring uniform f.o.b. mill selling. Congress refused on each occasion. 
First, in 1936 a bill was introduced which recited that its purpose was “‘[t]o 


prevent uniform delivered prices.’ The opening paragraph of that bill 
was: 


That it is hereby declared to be the policy of Congress and the purpose of this act 
to prevent methods of pricing under which certain industries follow the practice of 
making uniform delivered prices, and of thus discriminating among purchasers by 
bearing substantially greater expense of transportation charges on sales to some 
customers than they bear on sales to other customers. 


89 Ibid., at 9. See also letter from Commissioner Lowell B. Mason to Senator Ed. C. John- 
son, dated Aug. 14, 1950, which is in part: “I further believe that the Commission should 
frankly admit the error of any position formerly taken which is inconsistent with these views 
. .. the Commission should make clear that its retreat from its former position is certain, 
straightforward and consistent . . . it should direct its staff to clearly and explicitly present 
its change of attitude in order that a sound body of judicial precedent may be established.” 
Study of Federal Trade Commission Views on Freight Absorption, Confidential Committee 
Print of Senate Interstate & Foreign Commerce Committee, 81st Cong. 2d Sess. 13-15 (1950). 


In the Conduit case, where it will presently be shown that the Commission acted directly 
contrary to the expressed will of Congress, the Commission’s brief to the Court of Appeals is in 
part: “But if the order here were to be set aside for the reasons here discussed, it would be 
judicial legislation because it would conflict with legislative policy, with the factual conclusion 
of a body that is an arm of the legislature and whose findings of fact Congress made conclusive 
if supported by evidence substantial enough to convince reasonable men that they are the 
facts.” FTC Brief at 90, Triangle Conduit & Cable Co. v. FTC, FTC Docket No. 8639 (1948). 


6S. 4055, 74th Cong. 2d Sess. (1936). 
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This bill, which would also have prohibited freight absorption, was 
strongly supported by the Commission. Several of its staff testified in 
support of the bill. Commissioner Robert E. Freer (who as its Chairman in 
1948 staunchly denied that the Commission had ever attacked delivered 
prices) presented the Commission’s official statement in support of that 
bill, which read in part: 

The question of discrimination can only be gaged [sic] by the treatment the seller 
accords to buyers in terms of what he has left after paying any sums actually de- 
frayed by him for transportation. If, after subtracting from each delivered price the 


sum actually defrayed by the seller for freight, the net results are not identical, 
there is price discrimination. 


If price discrimination is gauged by what the buyer has left after deducting 
the cost of transportation, then discrimination is determined by the sell- 
er’s mill net returns. This bill died in Committee. In spite of the fact that 
it was introduced by Senator Burton K. Wheeler, Chairman of the Com- 
mittee to which it was referred, the bill was never reported out of 
Committee. 

Second, when the Robinson-Patman anti-price discrimination law was 
before the Congress, the Commission urged a definition of the word “‘price”’ 
which would have required uniform f.o.b. mill selling. This definition was 


in the bill as it was reported out of the House Committee on the Judiciary 
and was later stricken out on the floor of the House. Subsequently Chief 
Justice Stone of the Supreme Court said that that definition would have 
required uniform f.o.b. mill selling.™ 


2 Sen. Doc. No. 27, op. cit. supra note 23, at 37. 


s During the course of the public hearings, Senator Wheeler said to a witness arguing that 
a prohibition against freight absorption would restrict competition: ‘‘There is no use covering 
that point, because of the fact that I hope I am not foolish enough to think that I can confine 
the industries of this country to the particular radius of their locality in which they serve. 
This is preposterous on its face, and there is no such intention on my part or upon the part 
of anybody else.” Ibid. 


64**(The proposed stricken definition] would have defined ‘price’ as used in § 2 of the Clay- 
ton Act, as meaning ‘the amount received by the vendor after deducting actual freight or cost 
of other transportation, if any, allowed or.defrayed by the vendor.’ 

“*The practical effect of this provision would have been to require that the price of all com- 
modities sold in interstate commerce be computed on an f.0.b. factory basis, in order to avoid 
the prohibited discriminations in selling price. It would have prohibited any system of uniform 
delivered prices, as well as any basing-point system of delivered prices. These effects were 
recognized in the committee’s report. . . . 

‘Such a drastic change in existing pricing systems as would have been effected by the pro- 
posed amendment engendered opposition, which finally led to the withdrawal of the provision 
by the House Committee on the Judiciary (80 Cong. Rec. 8102, 8140, 8224). We think this 
legislative history indicates only that Congress was unwilling to require f.o.b. factory pricing, 
and thus to make all uniform delivered price systems and all basing point systems illegal per 
se.” Corn Products Refining Co. v. FTC 324 U.S. 726, 737 (1945). 
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Third, in 1939 the Commission asked the Temporary National Eco- 
nomic Committee for legislation to require exclusive f.o.b. mill selling. The 
Commission produced voluminous evidence on basing-point pricing before 
that Committee and referred to a report it had previously made to the 
President urging legislation to prohibit basing-point pricing.* The Com- 
mission told the TNEC: “No more vitally needed legislation within the 
scope of the committee’s function can be suggested than that of directly 
prohibiting the basing-point system by Congressional mandate.’ The 
accuracy of recent Commission statements that it has never advocated 
required f.o.b. mill pricing may be measured against its recommendation 
to that Congressional Committee: “The open f.o.b. mill price system is 
essential, in the Commission’s opinion, for the maintenance of fair compe- 
tition in steel.”’*? The TNEC did recommend legislation to require uniform 
f.o.b. mill selling, but Congress failed to follow the recommendation. 

Fourth, when the Kefauver Committee of the House made a study of 
“monopoly” problems in 1946, the Commission again recommended 
legislation requiring uniform f.o.b. mill selling.** The fourth request by 
the Commission was likewise rejected. 

Although it was rebuffed by the Congress, the Commission took its 
campaign against basing-point selling to the courts where it achieved suc- 
cess in the Cement Institute case. But when the desirability of the result 
was questioned, the Commission sought to lay the blame on Congress. 
In August 1950 the Commission’s Chairman told a Senate Committee— 
the same Senate Committee which killed the anti-basing-point bill in 1936 
—that “we, like the courts, probably have a different approach than is 
the case with a lawmaker. The lawmaker writes the law, and under the 
law we cannot brush it aside and have in mind only consequences. And 
when you visualized the terrible consequences of the decision of the Su- 
preme Court in 1948, you illustrated the point that it is our duty to carry 
into effect the law of the lawmaker and it is the lawmaker’s obligation to 
have constantly in mind the effects of previous laws and the anticipation 


*s That report was in part as follows: ‘‘Once Congress has enacted an anti-basing-point bill, 
the immense expense of separate investigations and the laborious trial of separate suits would 
be avoided. If in but one case the Supreme Court upheld the validity of the statute, it is be- 
lieved that the artificial character of such basing-point systems would aid in their collapse.” 
Sen. Doc. No. 27, op. cit. supra note 23, at 38. 


6 Thid. $7 Tbid. 
$8 Final Report, Sen. Doc. No. 35, 77th Cong. rst Sess. 33 (1941). 


‘9 Staff Report to the Monopoly Subcommittee of the Select House Committee on Small 
Business, 79th Cong. 2d Sess. 33 (1946). 
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of future laws on the well-being of the country.”’* The “1948 decision” 
refers to the Cement Institute case. How can anyone say that the “terrible 
consequences” were merely the result of the Commission’s “carrying into 
effect the laws” of Congress? 

Then, in 1950, wholly to repudiate the Commission’s campaign for re- 
quired f.o.b. mill selling, Congress passed the O’Mahoney Freight Ab- 
sorption bill.” Yet this Commission, although considering itself an “arm 
of the Congress” required only to administer the laws as passed by the 
Congress, recommended that the President veto the bill. He did so. 

The Campaign against Good Faith Competition 

The Robinson-Patman Act” amended the Clayton Act to make unlaw- 
ful certain price discriminations which had the effect upon competition 
prescribed in that statute. Section 2(b) of the Act provides that nothing 
therein “contained shall prevent a seller rebutting [a] prima facie case 
[of price discrimination] by showing that his lower price . . . was made in 
good faith to meet an equally low price of a competitor.” 

In the Standard Oil Company (Indiana) case™ the Commission con- 
strued this proviso as being inapplicable whenever there was a showing of 
injury to competition among dealers at the resale level. The effect of the 
Commission’s construction of the statute was to make unlawful com- 
petitive sales conduct undertaken in good faith to compete with other 
sellers. The Court of Appeals for the Seventh Circuit sustained the Com- 
mission.’* The Supreme Court reversed the Commission and the Court of 
Appeals,” pointing out that the Commission’s construction made the 
good faith proviso meaningless.”’ 

The Supreme Court majority found that the Congress had not intended 
to abolish or radically to curtail competition as the Commission had pro- 
posed, saying: “We need not now reconcile, in its entirety, the economic 


7 Sen. Rep. 2627, 81st Cong. 2d Sess. 5 (1950). 

™ §. 1008, 81st Cong. 2d Sess. (1950). 

% 49 Stat. 1526 (1936), as amended, 15 U.S.C.A. § 13 (1951). 

73 Tbid., at § 13(b). 

™% FTC Docket No. 4389, 41 F.T.C. 263 (1945), modified, 43 F.T.C. 56 (1946). 
15 Standard Oil Co. v. FTC, 173 F. 2d 210 (C.A. 7th, 1949). 

7 Standard Oil Co. v. FTC, 340 U.S. 231 (1951). 


77 “*The proviso in § 2(b), as interpreted by the Commission, would not be available when 
there was or might be an injury to competition at a resale level. So interpreted, the proviso 
would have such little, if any, applicability as to be practically meaningless. We may, there- 
fore, conclude that Congress meant to permit the natural consequences to follow the sellers’ 
action in meeting in good faith a lawful and equally low price of its competitor.” Ibid., at 250. 





316 THE UNIVERSITY OF CHICAGO LAW REVIEW [Vol. 19 


theory which underlies the Robinson-Patman Act with that of the Sher- 
man Act and Clayton Act. It is enough to say that Congress did not seek 
by the Robinson-Patman Act either to abolish competition or so radically 
to curtail it that a seller would have no substantial right of self-defense 
against a price raid by a competitor.””* 

The Commission’s position in the Standard Oil (Indiana) case, that good 
faith meeting of a competitor’s lower price was not a defense to a charge 
of price discrimination, is indeed a startling position for an antitrust 
agency to take. Not only was the Commission’s position in the Standard 
Oil case opposed by all antitrust authorities, but the Commission itself 
was hopelessly confused on the issue. The majority of the Supreme 
Court reversed the Commission because it found that Congress had not 
intended “either to abolish competition or . . . radically to curtail it,” 
as the Commission’s order had done. Even the minority of the court, who 
supported the Commission, agreed that its construction would ‘‘weaken 
competition” ; but they felt that Congress had intended to do just that.*° 

Both the Attorney General and the Solicitor General refused to defend 
the Commission before the Supreme Court in the Standard Oil (Indiana) 
case (although they are required by statute to do so).** While that case 
was pending, the Department of Justice wrote the Senate Committee that 
the law did not prohibit the good faith meeting of competition.** The As- 
sistant Attorney General in charge of the Antitrust Division told the same 
Committee that the law permitted a seller to justify a price discrimination 
by showing that he lowered his price in good faith to meet the lower price 
of a competitor.** And he testified before the House Judiciary Committee, 
specifically referring to the Standard Oil case, that “while we recognize 
the competitive problem which arises when one purchaser obtains ad- 
vantages denied to other purchasers, we do not believe the solution to 
this problem lies in denying sellers the opportunity to make sales in good 
faith competition with other sellers.’’* 

Following the Court of Appeals’ decision sustaining the Commission, 
a member of the President’s Council of Economic Advisers testified be- 
fore the House Judiciary Committee as follows: ‘““My experience in busi- 
ness gave me such a high regard for the need for laws that the businessman 

7 Thid., at 249. 79 Thid. * Thid., at 251. 

$: ; Stat. 92 (1789), as amended, 5 U.S.C.A. § 309 (1950). 

* Hearings on S. 236, op. cit. supra note 16, at 320. 

83 Tbid., at 77. 


* Testimony before*House Committee on the Judiciary on S. 1008, 81st Cong. rst Sess. 12 
(1949). 
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can understand, laws that are so phrased that he can know what he can 
do and what he cannot do, that I was shocked by [the Standard Oil] 
decision.’’* 

Even many of the Commission’s own staff were in disagreement with 
its construction of the law. Its Associate General Counsel, Robert B. 
Dawkins, testified before a Senate Committee in January 1949 on a pro- 
posed amendment to clarify that provision of the statute to assure the 
availability of this defense. He told the Senate Committee that “the pro- 
visions of this Section . .. make the defense of meeting the prices of a 
competitor in good faith an absolute defense to a charge of price dis- 
crimination. This may or may not be a change in existing law. Personally, 
I am inclined to believe that it is not a change. . . . ”** 

A Commission Assistant Chief Trial Counsel, Allen C. Phelps, testified 
before the Senate Committee, as to the Commission’s construction of the 
statute in the Standard Oil (Indiana) case, that “this position, if upheld in 
the courts, in my judgment will effectively and completely erase section 
2(b) from the Robinson-Patman Act.’’®? 

Even the Commission’s late Associate General Counsel, Walter B. 
Wooden, had written in 1941 that the statute “now safeguards the right 
of a seller to discriminate in price in good faith to meet the equally low 
price of a competitor. . . . The right of self defense against competitive 
price attacks is as vital in a competitive economy as the right of self de- 
fense against personal attack.’’** 

Opposition to this impediment to competition was completed when 
the Commission itself wrote the House Judiciary Committee in June 1949 
(after the Court of Appeals’ decision in its favor and while the case was 
before the Supreme Court) that “all of the Commissioners believe that on 
balance it would be preferable to make the good faith meeting of com- 
petition a complete defense.’’*? 

In fact the Commission appears to have been surprised when it won the 


‘s ; Hearings before Subcommittee on Monopoly Power of the House Committee on the 
Judiciary, 81st Cong. rst Sess. 120 (1949). 


% Hearings on S. 236, op. cit. supra note 16, at 92. 

$7 Thid., at 66. 

*§ The Basing Point Problem, TNEC Monograph No. 42, at 139 (1941), quoted in Stand- 
ard Oil Co. v. FTC, 340 U.S. 231, 246 n. 12 (1951). 

9 Hearings before Subcommittee No. 1 of the House Committee on the Judiciary on S. 1008, 
81st Cong. 1st Sess. 61 (1949). The minority of the Supreme Court, referring to that letter, 
observed that the Commission was only trying to enforce the statute as passed by the Con- 


gress, and not necessarily as it would have written the law. Standard Oil Co. v. FTC, 340 
U.S. 231, 267 n. 17 (1951). 
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case in the Court of Appeals. On October 12, 1948 the Commission had 
issued a public statement of the law on “geographic pricing” in which it 
said that the law permitted a seller to reduce his price in good faith to 
meet a competitor’s lower price.** By a footnote it added that it was then 
“testing” this construction in the Standard Oil (Indiana) case.” 

The Commission, however, reserves the right to change its mind. After 
the Court had held that the law was what the Commission had said should 
be the law, the Commission turned around and said that that should 
not be the law. In 1951 it not only opposed legislation” to conform the 
statutory law to the Standard Oil decision, but it asked Congress to 
reverse the Supreme Court.% 

The Commission’s General Counsel also reserves the right to have his 
mind changed. Before the Supreme Court decision, when the Commis- 
sioners were saying the law should permit good faith competition, he said 
that if the Supreme Court should sustain that right it would be necessary 
to pass legislation reversing the Supreme Court.** When legislation was 
introduced to conform the statute to the Standard Oil decision, the Com- 
mission asked its General Counsel for his opinion on the proposed bill. 
On February 12, 1951 he answered: “The substance of the decision of the 
Supreme Court in the Standard Oil case is that the Court has said the 
law is what the Commission said it thought the law should be.”’ He recom- 
mended that the Commission write Congress that: “In view of our under- 
standing of the provisions of S. 719 and our understanding of existing law 
respecting the ‘good faith’ defense, as interpreted by the Supreme Court 
in [the Standard Oil Co. (Indiana) case] . . . the Commission sees no ob- 
jection to incorporating this defense in the statute.’ Then on March 1, 
1951, the same General Counsel wrote the Commission that in view of 
“widespread differences of opinion” on this subject he had changed his 
mind, and in a long memorandum he vigorously criticized the bill and ad- 
vocated reversal of the Supreme Court decision.” 

How can businessmen ever know what is the government’s antitrust 
policy when it changes so rapidly? 


%° Quoted in Sen. Doc. No. 27, op. cit. supra note 23, at 59~6o. 
9 Thid., at 60. 
*S. 719, 82d Cong. rst Sess. (1951). 


93 See FTC letter to Hon. Pat McCarran, Chairman, Senate Committee on the Judiciary, 
dated April 18, 1951, printed in Sen. Rep. No. 293, 82d Cong. rst Sess. 7 (1951). 


% 96 Cong. Rec. 5080 (1950). 
95 97 Cong. Rec. 9481 (Aug. 1, 1951). 
% Thid., at 9481-83 (Aug. 1, 1951). 
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Functional Pricing Attack Contrary to the Intention of Congress 

Functional pricing is the charging of different prices to different 
buyers because of, and to compensate for, functions performed by one 
class of buyers which are not performed by others. Wholesalers generally 
get a lower price than retailers because they perform functions in the 
channel of distribution for which, by common business custom, they are 
compensated and permitted to make a profit. 

In the Spark Plug cases, pending before the Commission for more than 
a decade, the staff has argued that except for provable cost savings—that 
is the actual savings which the manufacturer achieves in selling to a 
wholesaler over his cost in selling to retailers—sales to both wholesalers 
and retailers must be at the same price. The Commission’s staff contends 
that functional pricing is not otherwise permitted under the Robinson- 
Patman Act. This attack is also contrary to the intention of the Congress. 

The Robinson-Patman Act was originally drafted by H. B. Teagarden, 
attorney for the United States Wholesale Grocers Association. The law 
was conceived by the wholesale grocers as a device to protect them against 
competition from A & P. As the congressional hearings show, it was spon- 
sored by Congressman Patman at their request. When asked about the 
bill’s construction he said: “That is a question I would rather Mr. Tea- 
garden, who will follow me, would answer. . . . Mr. Teagarden wrote this 
bill.’’97 

Prior to the Patman amendment to the Clayton Act, the courts had 
held that functional price differentials were not prohibited by the stat- 
ute. The construction given the Robinson-Patman Act by the Com- 
mission’s staff, in its attack on functional pricing, requires the conclusion 
that the wholesaler grocers intended to legislate themselves out of busi- 
ness. On the contrary, however, the record shows that before Congress 
acted on this bill it was assured by its author that the bill would not affect 
price differentials between wholesalers and retailers.® 

97 Hearing before the House Committee on the Judiciary on H.R. 8442, 74th Cong. rst 
Sess. 9 (1935). 

98 Mennen Co. v. FTC, 288 Fed. 774 (C.A. 2d, 1923), cert. denied, 262 U.S. 759 (1923); 


S. S. Kresge Co. v. Champion Spark Plug Co., 3 F. 2d 415 (C.A. 6th, 1925); and Baran v. 
Goodyear Tire & Rubber Co., 256 Fed. 571 (S.D.N.Y., 1919). 

%° Mr. Teagarden, the author of the Patman bill, told the House Committee on the 
Judiciary: ‘‘For instance, it has been held in Mennen Co. v. Federal Trade Commission . . . that 
the act as it stands does not prevent differentials between wholesalers and retailers. 

“Of course, we are preserving that freedom under this proposed bill. 

“In S. S. Kresge Co. v. Champion Spark Plug Co. . . . and Baran v. Goodyear Tire & Rubber 
Co. . . . it was held that the present act does not prohibit differentials as between dealer-buyers 
and manufacturer-buyers. 

‘*These automobile companies buy for use in further manufacture, and of course we con- 
serve that in the present bill—that freedom.” Hearings, op. cit. supra note 97, at 215. 
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The freight absorption (basing-point) cases, the Standard Oil (Indiana) 
case, and the Spark Plug cases represent the overwhelming bulk of the 
Commission’s antitrust work in the last two decades. The objectives have 
been to require conduct contrary to that intended by the peoples’ elected 
representatives in Congress. Yet the Commission now says the conse- 
quences of these cases result, not from its administration of the statutes, 
but from the laws passed by Congress. 


IV. Impact OF THE COMMISSION’S POLICIES ON AMERICAN BUSINESS 


The impact on American business of the Federal Trade Commission’s 
policies determines its value to the national economy. The failure of the 
Commission to have a co-ordinated and consistent antitrust policy itself 
causes an injury to the economy. But far more important is the question: 
How would the economy be affected if the Commission’s antitrust philoso- 
phy were imposed on business? 

The Kefauver Small Business Committee asked the Commission, in 
1946, to list “the cases handled by them in the last five years which they 
consider have been the most significantly successful from the standpoint 
of actually breaking monopolies and retarding concentrations.’** This 
Committee found that “a review of the most successful cases listed shows 
that the FTC makes its claim for accomplishment to a considerable de- 
gree on its drive against zone pricing, basing points, and similar de- 
vices.”** The Hoover group also found that the Commission’s “dockets 
were preoccupied with false and misleading advertising cases, save for an 
assault upon basing-point pricing systems.” 

Since the Commission considers that its most important work has been 
its basing-point “drive,” a consideration of its influence on business should 
begin there. At the start we remove all conspiratorial price fixing from 
consideration for no one supports conspiracies; everyone agrees they are 
wrong. 


Effect on Small Manufacturers and Buyers of the “‘Basing-Point’’ Attack 

The Commission has long claimed to be the champion of small business. 
But it has actually been oblivious to the interests of the many small manu- 
facturers. When sellers are required to have a uniform f.o.b. mill price to 
all customers and to charge each the full freight from the point of ship- 
ment to destination, there is always one seller who has a lower delivered 
price in any given community than any other seller. An area may be geo- 

tee Staff Report, op. cit. supra note 69, at 27. 

+t Thid. 74 Hoover, op. cit. supra note 8, at 122. 
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graphically described, with a producing plant at or near the center, in 
which one seller has a lower delivered price than any of its competitors. 
That plant, the Fetter theorists say, has a “freight advantage” over its 
competitors in that area which is, for that reason, called its “natural 
market.’’ The local plant has a “‘monopoly”’ within that area, with compe- 
tition existing only at the fringes.’ 

The volume of business available to any seller would then depend 
solely on the number of prospective customers in his freight advantage 
territory. It would not be possible for the producer with only one plant to 
sell his goods throughout a large area by absorbing part of the transporta- 
tion costs on sales to distant customers. The producer with only one 
plant would be at the mercy of the multiple-plant producer who could 
sell to customers in a large area and ship from its plant located closest to 
the buyer. Sellers of heavy goods would be encouraged, if not required, to 
relocate their plants closest to the greatest concentrations of buyers. In 
the industrial relocation flowing from such a change in historic pricing 
practices, producers with the financial resources to build a number of 
plants at strategic locations will have a substantial advantage."** The 
capital investment required to make shifts in location, to compensate for 
an inability to absorb freight, is generally available to the large com- 
panies. But it is not generally available to the small concerns who find 
the buyers in their “freight advantage territory” too few to permit the 
normal profitable operation of their plants. 

Despite its more harmful effect on small businesses than large busi- 
nesses, the Commission intended—or at least permitted its staff to advo- 












































































3 Sen. Doc. No. 27, op. cit. supra note 23, at 12-14. 


‘4 At a recent congressional hearing, Senator Francis J. Myers asked Benjamin F. Fairless, 
President of United States Steel Corp., these questions to which the following answers were 

















SENATOR Myers: ‘‘Mr. Fairless, . . . it seems to me, that although United States Steel 
can purchase thousands of acres near Philadelphia to build a new plant, there are many small 
industries, small steel companies, small fabricators, that could not afford to do that; and if 
they cannot absorb freight, they have no recourse; they cannot move to another area; is that 
not so?” 

Mr. Faratess: ‘‘That is right, Senator, I think the United States Steel Corporation, I hope, 
can take care of itself under any reasonable competitive condition that is provided.” 


























SENATOR Mvers: “Because of the nature and type of your corporation, but there are many 
small companies, small businesses, that I understand are in a very bad way at the present 
time because they are confused as to whether or not they can legally absorb freight.” 
Mr. Farrvess: ‘‘That is right, and the problem certainly needs some clarification.” 
Senator Myers was referring to the corporation’s recent announcement of the construction 
of a $400,000,000 steel mill on the Atlantic Coast in Pennsylvania. Hearings before the Joint 
Se 1949 Steel Price Increases, 81st Cong. 2d 
15 (1950). 
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cate—that sellers be required to build branch plants throughout the coun- 
try. The Commission’s most recent pricing case is the Bond Crown & Cork 
case**®s in which it stated in its brief to the Court of Appeals that: 

The petitioners [sellers of bottle caps] assert that the freight equalization plan is 
used only so that a manufacturer may compete in distant markets, and set forth four 
possible courses of conduct which a manufacturer may pursue for this purpose. Their 
conclusion under (c) is that he has no choice except the use of freight equalization. We 
suggest two other courses which are the methods pursued in any system of free com- 
petition: (d) He may instead of standardizing his product, compete in distant markets 
by attempting to produce a better cap than his competitor, (e) he may eliminate the 
freight problem by building a factory near his competitor as has been done by others. 


The ability and means by which to pursue course (e) are not readily 
available to the small businessman for whose interest the Commission 
professes to be concerned.**” 

Freight absorption is the seller’s reduction of his price to a distant cus- 
tomer to meet the lower price of a more favorably located competitor. 
The increased volume which freight absorption permits, by expanding 
the seller’s market, achieves production economies which not only offset 
the cost of absorbing freight, but frequently also reduce the cost to nearby 
customers. In 1950 the FTC issued a report on “The Divergence Be- 
tween Plant Concentration and Company Concentration” which affirms 
this point. It there found that “where a company is large merely because 
its plant is large, there is no way of reducing the company’s size without 
a fundamental change in methods of production, such as probably would 
raise costs by reducing efficiency.’”*** To prevent a large plant selling 
outside its freight advantage territory, when the area can not consume 
its production, is to “reduce its size.’’ The attack on freight absorption 
would result in many cases, the Commission therefore necessarily admits, 
in “raising costs.”’ 


*°5 Bond Crown & Cork Co. v. FTC, 176 F. 2d 974 (C.A. 4th, 1949). 
16 Brief for FTC, ibid., Docket No. 5813 (emphasis added). 


te? This conclusion was also reached by the Senate Interstate & Foreign Commerce Com- 
mittee in its 1948-49 study of Commission Pricing Policies, when it said: ‘“The available 
evidence is all to the effect that the cost of industrial relocation and readjustment required by 
compulsory f.0.b. mill selling would be charged against, and payable by, both big and small 
business. But it appears that however unpleasant, big business will be able to withstand the 
payment of that bill. Unfortunately it seems that a large segment of small business will be 
unable to meet that financial obligation. The burdens of required f.o.b. mill pricing appear to 
fall most heavily on small business.” Sen. Doc. No. 27, op. cit. supra note 23, at 23. 

The December 1950 Report on ‘‘Competitive Freight Absorption” of that committee 
echoes the same conclusion. Sen. Rep. No. 2627, 81st Cong. 2d Sess. 10 (1950). 


%8§ FTC, Report on Divergence Between Plant Concentration and Company Concentra- 
tion 1 (1950). 
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Furthermore, when producers cannot absorb freight to compete in 
distant markets, a competitive advantage is given to the dealers, in deficit 
production areas, who are able to purchase from the closest manufac- 
turer. Testimony before the Capehart Committee by cement, building 
material, chemical and many other dealers, particularly in small towns, 
shows that a ban on freight absorption would virtually put out of business 
dealers not able to purchase from the closest mill. When supplies are short 
the closest mill can favor one dealer over another, to the extent of de- 
stroying one of them. Preserving competition among dealers, fabricators, 
or users of basic commodities, requires that each have the opportunity to 
buy from any supplier who is willing to sell at the lower price of the 
closest mill.**? Freight absorption gives the buyers an increased number 
of producers competing for their business at the lowest price level. Pro- 
hibiting freight absorption limits the dealers’ sources of supply and com- 
pels some to pay higher prices than their competitors for like goods. The 
dealers are largely small businessmen. 

When Congress passed the O’Mahoney Bill"*® in June 1950 to permit 
competitive freight absorption (in the absence of conspiracy), as previ- 
ously noted, it was vetoed by the President on the recommendation of the 
Commission. The Senate Interstate and Foreign Commerce Committee’s 
December 1950 report commented on how costly this veto has been to 
buyers of cement and steel."* The campaign to which the Commission has 


pointed with the greatest pride was not beneficial to anyone, and least 
of all to small business. 


‘09 Hearings before Committee on Interstate and Foreign Commerce on S. Res. 241, 80th 
Cong. 2d Sess. (1948). W. Hobart Reams (building material dealer) 55 ff., C. S. Beardslee 
(chemical wholesaler) 64 ff., J. B. Bonness (paving contractor) 672 ff., D. L. Davis (plywood 
distributor) 52 ff., C. Ballinger (paving contractor) 990 ff., H. T. Barry (wholesale plumbing 
supply distributor) 561 ff., R. L. Geer (retail building supply dealer) 683 ff., E. P. Magle 
(paper distributor) 1049 ff., H. E. Milton (gasoline jobber) 1221 ff., Art Munch (retail lumber 
dealer) 768 ff. and J. R. Pennell (cement dealer) 666 ff. 


tS. 1008, 81st Cong. rst Sess. (1949). 


" Sen. Rep. No. 2627, op. cit. supra note 107, at 10, 11, discloses that “freight absorption 
averages about $1.50 a ton. Based upon an annual steel production of 100,000,000 tons and 
about 40,000,000 tons being used by fabricating subsidiaries of the producers or sold for export, 
it may be assumed that the enactment of S. 1008 would have resulted in steel producers ab- 
sorbing an average of $1.50 a ton on approximately 60,000,000 tons of steel a year. This would 
have meant a saving to steel consumers of approximately $90,000,000 a year. . . . 

“The published financial reports of cement companies disclose higher profits following the 
Supreme Court decision than they made before that decision was rendered. Those increased 
profits, of course, are due in some degree to their discontinuance of absorbing freight costs. 
One result of the Commission’s order against the cement industry seems to have been to 
force the buyers to pay more money to the cement companies. We cannot, however, criticize 
those industries when they do not absorb freight, if the Government refuses to say that it is 
lawful for them to do so.” 
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Effect on Small Manufacturers of the Attack on Functional Pricing 

In the Spark Plug cases, filed in 1939 and pending as this is written, the 
Commission’s staff attacked functional pricing (i.e., different prices to 
fabricators, wholesalers and retailers) except to the extent the price dif- 
ferences are cost justified. One of the Spark Plug cases involves sales of 
Champion spark plugs to Ford for use as original equipment in the manu- 
facture of automobiles at lower prices than were charged dealers for re- 
placement spark plugs. The Commission’s staff attacked that price differ- 
ence as illegal, and actually argued that it was unlawful for an inde- 
pendent parts manufacturer to reduce its prices to automobile manufac- 
turers for original equipment if doing so induced the automobile manufac- 
turer not to make its own parts.** Obviously Ford would not purchase 
Champion spark plugs if it had to pay the same price Champion charged 
automobile supply stores selling replacement spark plugs. In that case 
Ford would make its own spark plugs. Yet, that is what the Commission’s 
staff wants to compel. 

Ford, General Motors, Chrysler and other automobile manufacturers 
purchase parts for use in the manufacture of automobiles from thousands 
of independent parts manufacturers. To require the automobile manufac- 
turers to pay the same price for those parts as is charged in the replace- 
ment market would substantially raise automobile prices, if the automobile 
manufacturers continued to buy from those suppliers. Automobile manu- 
facturers would be paying more than the cost at which they could manu- 
facture the same parts themselves. Those financially able to do so would 
obviously make their own parts. And the smaller automobile manufac- 
turers would be in trouble. 

The Commission’s staff would drive the independent parts manufac- 
turers—most of whom are small businessmen—out of the automobile 
manufacturing market. They would coerce the automobile manufacturers 
into further vertical integration, to the disadvantage of smaller automo- 
bile manufacturers not having the capital to make their own parts. All 
this is from the “champion’’ of small business. 

"2 The argument in the Commission staff’s reply brief in the Champion case is in part: 
‘As set out in the statement of the facts, one of the effects of the discrimination in price by 
[Champion] in selling its spark plugs for original equipment to the Ford Motor Company 
below cost, was the prevention of that company from manufacturing spark plugs and selling 
them in competition with [Champion]. 

It could not be clearer that the effect of [Champion’s}] discriminations in price may be 
substantially to prevent the Ford Motor Company from competing with [Champion] in the 
sale of spark plugs. It could not be clearer that a price discrimination with this effect is ex- 


pressly in violation of this Act.” See FTC Reply Brief, Champion Spark Plug Co., FTC 
Docket No. 3977. 
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Effect on Jobbers of Ban on Functional Pricing 


The Commission’s staff argued, in the Standard Oil (Indiana) and the 
Spark Plug cases, that wholesalers (or jobbers) can be given lower prices 
than the retailers in the same area only when the price difference can be 
justified by cost savings.* When the wholesaler’s discount is limited to 
cost savings, he is allowed a discount equal only to the manufacturer’s 
actual cost of performing the wholesaler’s distribution function. This does 
not allow anything for a return on invested capital, or for profit. To limit 
the wholesaler’s discount to his supplier’s cost saving compels the supplier 
to charge a profit on a distribution function which he does not perform. 
It denies a profit to the wholesaler on a function which he does perform. 

Many gasoline refiners sell only to wholesalers in tank car quantities. 
The Robinson-Patman Act does not apply to those sales because those 
refiners have but one price to all customers. There are also, however, many 
refiners who sell to both wholesalers and retailers. “Dual distribution’’ is 
not permitted if the wholesalers are allowed only a discount equal to the 
refiner’s cost savings. Wholesalers cannot remain in business without the 
opportunity to make a profit. Nor can they compete with other whole- 
salers who buy from refiners that sell only to tank car buyers and there- 
fore are not restricted in the amount of their wholesale discount. This 
prohibition on functional pricing would compel gasoline jobbers to buy 
from refiners selling only in tank car quantities, in order to get a wholesale 
price which allowed for a profit. Many jobbers have a substantial invest- 
ment in signs, pumps, tank wagon trucks, and other costly advertising 
devices, painted with the emblem of their present. dual distribution sup- 
plier. Giving up their present dual distribution supplier and seeking a new 
supplier also involves the expense of trying to convert customers to han- 
dling a new brand of gasoline, a lot of sign painting and perhaps furnishing 
new pumps. Furthermore, the avalanche of jobbers looking for new sources 
of supply, with a much more limited number of available suppliers, would 
—at least for a time—make it difficult for some of them to obtain a new 
supplier. 

Even more disastrous to the jobbers, however, is the competitive factor 
which could be expected to encourage present dual distribution suppliers 
to fight to retain present retail outlets for their products which are now 
supplied by jobbers. Such outlets already use those refiners’ products, and 
they will presumably try to sell them directly. Dual distribution refiners, 
required to give up either their retail or their wholesale customers, may 


"13 See notes 48 and 49 supra. 
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be expected to give up the wholesalers. There is not only greater profit in 
sales to retailers but it brings the refiner into closer contact with the 
ultimate consumer. 

Justice Douglas, in his dissent in Standard Oil of California v. United 
States** pointed out that a prohibition against retailer requirements 
contracts would be an incentive for further integration by the major oil 
companies. He demonstrated how that decision would encourage manufac- 
turers to take over retail distribution. The Commission’s staff would go 
further. Suppliers would not merely be encouraged to take over the present 
distribution of their jobbers, they would be forced either to do so or to 
give up valuable outlets of distribution. The gasoline jobbers were suffi- 
ciently concerned by this attack on their business methods, that twelve 
state associations of gasoline jobbers filed a brief in the Supreme Court 
opposing the Commission’s order in the Standard Oil (Indiana) case." 

The effect of prohibiting functional pricing applies equally to every in- 
dustry in which goods are distributed through wholesalers. This construc- 
tion of the Robinson-Patman Act tends to put jobbers out of business. 
They too are inherently small businessmen. Many are former retailers 
who expanded their show to take on jobbing functions. This attack serves 
further to injure small businessmen and to invite vertical integration. 
Guidance from Organized Retailer Groups 

The most effectively organized businessmen are certain of the retailer 
groups. Their substantial numbers give them considerable political in- 
fluence. Testimony at a Congressional hearing by a member of the FTC 
shows what induced him to recommend that the President veto the 
O’Mahoney Freight Absorption Bill. On August 29, 1950 Commissioner 
Carson told a Senate Committee: “I thought that the President should 
veto it”’ when opposition to the bill was launched by small business or- 
ganizations, labor, farmers and cooperatives."* Those groups complained 
that the bill would weaken the antitrust laws. Farm, labor and cooperative 
groups, whose concern for the antitrust laws so impressed Commissioner 
Carson, are themselves exempt from those laws. Having persuaded the 
Congress to exempt them from the antitrust laws, they urge a vigorous 
application for everyone else. Actually, however, they oppose compe- 
tition by others just as they avoid it among themselves. 

The “small business’’ groups who opposed the O’Mahoney Bill were the 


"4 337 U.S. 293 (1949). 
"5 The writer appeared, as amicus curiae, for those jobber groups in the Supreme Court. 


+6 Hearings before the Senate Interstate and Foreign Commerce Committee, reported by 
Ward, Paul, Kohn & Monich (not printed). 
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druggists, retail gasoline dealers and tire dealers. In 1945 the Com- 
mission published a report on “Resale Price Maintenance” in which it 
said of the retail druggists: 

Notwithstanding the broad terms of [a 1918] injunction relating to coercion, much 
pressure has been exerted by organized retail druggists on manufacturers of commodi- 
ties sold in drug stores to place their products under resale price maintenance. In 
accordance with policies and plans laid down or approved by the National Associa- 
tion of Retail Druggists, retailers have been advised to support and push the sale of 
price maintained brands and to do the opposite respecting non-price maintained 
articles; retail price books listing the names of manufacturers of price maintained 
articles and the prices to be maintained for such articles have been issued in a form that 
may well serve as a white list of those whose products shall be given special effort, and 
threatening letters have been written to manufacturers who refrained from placing 
their products under resale price maintenance."? 


The Commission further found that the druggists brought pressure on 
manufacturers to price-fix their goods under the Miller-Tydings Act™ 
through granting special displays for price-fixed articles, and at the same 
time placing non-price maintained goods, or those not granting a satis- 
factory markup “‘under the counter.”’*® 

Retail gasoline dealers appear to be as opposed to competition as the 
druggists. Recently the Supreme Court of Wisconsin affirmed a conviction 
of Wisconsin gasoline retailers for price-fixing in violation of a state stat- 
ute.*° A United States District Court in Connecticut recently dismissed a 
treble damage suit by retail gasoline dealers whom it found to be fixing 
prices.** In the Summer and Fall of 1950 newspapers openly reported 
meetings in the midwest and in the east of retail gasoline dealers who 
met and voted to end local price wars by agreeing to fix prices by a ma- 
jority vote of the retailers. But retail gasoline dealers were able to per- 
suade the FTC to bring the “Detroit” case against Standard Oil (Indiana) 
in which it attacked the legality of good faith competition. 


7 FTC, Report on Resale Price Maintenance, XXXII (1945). 
18 so Stat. 693 (1937), as amended, rs U.S.C.A. § 1 (1951). 
"19 FTC, op. cit. supra note 117, at XXXIII. 


1 “The printed and oral evidence shows that the attempt to fix, establish and maintain 
prices and restrain competition was so frequent and regular as to establish the conclusion that 
price fixing was a principal purpose of the Association if not the principal one.’’ State v. Retail 
Gasoline Dealers Ass’n, 256 Wis. 537, 542, 41 N.W. 2d 637, 640 (1950). 


™ Spencer v. Sun Oil Co., 94 F. Supp. 408, 412 (Conn., 1950). That Court said: ‘‘It is 
plain from the evidence that plaintiffs as members of a retail gasoline dealers’ association in 
Meriden, are parties to an illegal agreement to maintain retail gasoline prices in the Meriden 
area. They are not exempt from the provisions of the antitrust laws, or from public policy 
against price-fixing agreements. . . . Their agreement is between competitors and its effect is 
to destroy competition.” 


™ The President of the National Congress of Retail Petroleum Dealers testified before a 
Congressional Committee: ‘‘We are impressed, to say the least, that there is no common policy 


328 THE UNIVERSITY OF CHICAGO LAW REVIEW [Vol. 19 


During the oral argument of the Standard Oil (Indiana) case, Justice 
Jackson observed a lack of “common policy” in antitrust law enforce- 
ment, when he said: 

The whole philosophy—what troubles me—the whole philosophy of the Sherman 
Antitrust Act is go out and compete, get business, fight for it. 

Now, the whole philosophy we are asked to enforce here [under the Robinson-Pat- 
man Act] is that you really must not, you should let the business go and not meet the 
competition. I have difficulty in knowing where we are with this, and I should think 
the people who are trying to do business would find it much more troublesome than 
we do, for it does not trouble me but once a term, but it must trouble them every day.™ 


The retail tire dealers were able to induce the Commission to bring a 
proceeding to limit quantity discounts. The proposed order in that case 
would limit any quantity discount for replacement tires to the carload 
price. Such a prohibition would discriminate against large buyers by de- 
nying them even the cost savings resulting from their more efficient dis- 
tribution.” 

These retailers are, of course, small businessmen. But so are the small 
manufacturers for whose interest the Commission appears wholly uncon- 
cerned. Furthermore, there can be no justifiable excuse for denying busi- 
nessmen the right to engage in bona fide competition, just because others, 
perhaps more effectively organized, are opposed to competition. 

There appears to be a direct conflict between the interests of the small 
retailers and those of the small manufacturers. The former want to handle 
only the highly advertised brand name products, and they would like the 
law to compel everyone to sell those goods at the same price. The small 
manufacturer whose product is not highly advertised cannot hope to com- 
pete with his brand name competitors except on the basis of price. The 
price competition which is so vital to the small manufacturer is abhorrent 


as to the enforcement of our antitrust laws. . . . Let me tell you, very generally, of our experi- 
ence in trying to stop the destructive price cutting competition in the Detroit area. ... We 
made our complaints to the Department of Justice and after some time decided that we would 
have to turn to the Federal Trade Commission. In fact, it seems the Commission was the 
place to which we should have gone in the first place.” 96 Cong. Rec. 9560 (June 28, 1950). 


( amet of Oral Argument at 98, Standard Oil Co. (Indiana) v. FTC, 340 U.S. 231 
1951). 

"4 The retail tire dealers’ Washington representative, claiming credit for this proceeding, 
told his members: ‘‘It can be said in all honesty and all modesty that this FTC case, with all 
the opportunities it presents for dealers, is the product of the joint efforts of the House Small 
Business Committee, the National Federation of Independent Business, and Burger Tire Con- 
sultant Service. We can say very factually that if it hadn’t been for our joint effort that 
there might never have been such a case, that if it hadn’t been for our constant pounding 
away—day in and day out—cooperating with the Commission at every turn of the road, and 
urging it to greater and greater speed, the case might never have reached its present maturity. 
SE aes Can E, antes penis... . -” Bull. No. 424 
of Burger Tire Consultant Service (Oct. 7, 1949). 
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to the retailer. In this conflict FTC seems lined up with the anti-competi- 
tive retailers. 


V. THe FEDERAL TRADE COMMISSION AS A Bopy oF ExPERTS 


James M. Landis, clerk to Justice Brandeis, a member of the Federal 
Trade Commission, later a member of the Securities and Exchange Com- 
mission, and for a decade Dean of the Harvard Law School recently wrote: 

I share completely these criticisms of administrative regulation, but two other 
points should be made. The first is a noticeable decline in the quality of the personnel 
of the top level of bureaucracy that has the responsibility for this administrative 
regulation. This fact was commented on again and again in the reports of the Hoover 
Commission. Whether that is something innate to the processes of government or 
not, I do not know. But the fact is too patent to be denied. Secondly reference must 
be made to what I would call the utter bankruptcy of the Federal Trade Commission. 
As a practical matter the deterioration of that Commission has gone beyond the 
possibility of redemption. If duties of this kind are to be thrust on some agency, there 
is really only one thing to do, and that is to wipe out the FTC completely and start 
afresh.™5 

Speaking to the New York State Bar Association on January 24, 1951, 
Commissioner Lowell B. Mason said: 

Clyde Reed, the late distinguished Chairman of the Subcommittee on Inde- 
pendent Office Appropriations, once characterized the Commission as having dried 
up and blown away, an entirely unfair and inaccurate description of us, because as a 
matter of fact, we have not blown away. 

On July 11, 1951, Commissioner Stephen J. Spingarn said of the Com- 
mission’s antitrust activities: “Frankly, I could not say that the Commis- 
sion has been a howling success in that respect [suppressing practices lead- 
ing to monopoly, unfair competition and deception]. Neither, I think, has 
it been a failure. Some people say it has. The truth is probably somewhere 
in between.” 

The Supreme Court, however, considers the Federal Trade Commission 
to be a “body of experts.” In FTC v. R. F. Keppel & Bro. the Court, in 
1934, quoted from the 1914 Congressional Committee reports that the 
Commission was to be a “body specially competent to deal with [unfair 
competitive practices] by reason of information, experience and careful 
study of business and economic conditions” and that it was organized to 
“give to [the Commission] an opportunity to acquire the expertness in 
dealing with these special questions concerning industry that comes from 
experience.””’ Fourteen years later, in the Conduit case the Court of 

"5 Landis, Monopoly and Free Enterprise 548 (1951). 


"8* Testimony before the House Committee on the Judiciary, Subcommittee on Monopoly 
Power, on H.R. 2820, 8ad Cong. 1st Sess. 25 (1951). 


™ 291 U.S. 304 (1934). 137 Thid., at 314. 
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Appeals said that “Congress has left to the Commission the determination 
of the facts . . . and the weight to be attributed to the facts proved and 
the inferences to be drawn from them.””** 

In 1948 in the Cement Institute case*® the Supreme Court referred to 
“the Commission’s long and close examination of the questions” in issue 
and its “kind of specialized knowledge Congress wanted its agency to 
have.” Referring to the Commission’s “expertness,” the Court talked 
about the assistance it received from these “men trained to combat 
monopolistic practices.’’**° The Court, finding that the Commission had 
achieved that intended expertness, said: 

We are persuaded that the Commission’s long and close examination of the ques- 
tions it here decided has provided it with precisely the experience that fits it for 
performance of its statutory duty. The kind of specialized knowledge Congress 
wanted its agency to have was an expertness that would fit it to stop at the threshold 
every unfair trade practice—that kind of practice, which is left alone, “destroys 
competition and establishes monopoly.’’* 


These quotations from the congressional reports refer only to what 
Congress had “envisioned” in 1914, not to what it now considers is the 
accomplished fact. More important is whether, after thirty-seven years 
of opportunity to become expert, the Commission is in fact the trained 
body that the Congress intended in 1914. Mr. Landis does not think this 
is possible.'* We have already observed that shortly after its “victory” 
in the Cement Institute case, the Commission disowned the philosophy 
which the Court found came from the expertness acquired by “long and 
close examination” of industry pricing practices. 

Over the years the staff has become more and more responsible for for- 
mulating Commission policy. In the last years of his lifetime, the Com- 
mission’s Associate General Counsel Walter B. Wooden was more re- 
sponsible for formulating Commission policy than any of the Com- 
missioners. 

Commissioner Lowell B. Mason recently referred to this situation, in 


8 Triangle Conduit & Cable Co. v. FTC, 168 F. 2d 175, 180 (C.A. 7th, 1948). 
9 FTC v. Cement Institute, 333 U.S. 683 (1948). 

13° Thid., at 726. 

*3! Tbid., at 720. 


18 While James M. Landis was Dean of Harvard Law School, and four years after leaving 
the Commission, he wrote that “[t]o assume that any five, ten,or twenty men have the ability 
to acquire, within their brief official lifetime, the expertness to comprehend the full range of 
our industrial problems, from aluminum to zinc, is once more to put our trust in supermen. In 
the business of governing a nation—to paraphrase Gerard Henderson again—we must take into 
account the fact that government will be operated by men of average talent and average ability 
and we must therefore devise our administrative processes with that in mind.’ Landis, Ad- 
ministrative Process 87 (1938). 
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what he described as a “‘swing left toward government control,’ with the 
observation that: 

It [the change to the left] was a natural consequence of a decline in administrative 
leadership by the Commissioners. Into this vacuum it was natural and necessary for 
the staff to step into leadership. The Commission became the trial ground for new 
theories of industrial control sponsored by a man of personal integrity, ability and 
vigor.... 

The merits of those ideas are not here under examination. The point is made that 
when decisions are abandoned to those without responsible authority, an agency, like 
a society, declines in its effectiveness even though it appears to increase its powers." 

The legal questions coming before the Commission, particularly in anti- 
trust matters, are frequently complex and technical. With all the adminis- 
trative and procedural matters to be decided by them, the Commissioners 
tend to rely on their staff for legal matters. The policies of the Commission 
with respect to the interpretation and administration of the laws under 
its jurisdiction have been made at the staff level. Recently two congres- 
sional committees studied the Commission’s staff—the Kefauver Small 
Business Committee in 1946 and the Patman Small Business Committee 
in 1950. Congressman Wright Patman and Senator Estes Kefauver (then 
a Congressman) are among the Commission’s best congressional friends. 
Their views show what its friends think of the Commission’s staff. 


Observing that there has been a substantial reduction in the number of 
cases handled by the Commission, the Patman Small Business Committee 
stated that “there has been some reduction in staff it is true, but not 
enough to cause this sharp break in the workload.”"*4 The Patman Com- 
mittee also observed that 


an indication of the failure to screen cases carefully is the fact that actions are started 
against firms out of business and even carried to the formal stage against practices 
already discontinued. ... The real difficulty here seems to be in a haphazard pro- 
cedure for the selection of cases." 


The ultimate conclusion reached in this investigation is devastating. Con- 
gressman Patman himself filed the January 1951 report of his Small Busi- 
ness Committee which concluded: 

There is convincing evidence that one of the main sources of trouble at the 
Federal Trade Commission is the generally low level of morale among the employees. 
Among this evidence, the following should be cited: (1) The internal strife and office 
politics that pervade the agency . . . the repeated changes in organization and assign- 
ments since 1946 have produced a feeling of uncertainty which seems to have placed 
a premium on interoffice deals, strategic alliances, and the other manifestations of 
office politics. (2) The many small cliques and groups whose chief interest is in per- 


*33 Address before the N.Y. State Bar Ass’n (Jan. 24, 1951). 
"4 H.R. Rep. No. 3236, 81st Cong. 2d Sess. 16 (1951). 138 Tbid., at 17. 
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sonal authority and advancement. The comment is made too frequently to be ignored 
that “‘So-and-So is Commissioner ’s man.” Or that “So-and-So is in with such- 
and-such a crowd.” The strengthening of one part of the Commission’s program is in- 
evitably viewed by those interested in other work as nothing less than a raid on their 
activities. The work of the Planning Council seems to have been constantly attended 
by conflict over how the Council should be constituted and who should be in control. 
References are constantly made to the “palace guard,” the “inner circle,” and the 
“tittle Commission.” (3) The pronounced feeling of unrest and dissatisfaction in 
many segments of the Commission. . . . (4) The presence of numerous “prima donnas,” 
persons who are looking for personal glorification. and who seem to have scant ap- 
preciation of the need for teamwork. As one member of the staff said, “everyone 
wants to be a straw boss, and no one wants to do the work.” (5) Among the older 
employees an attitude of indifference toward the work of the agency, a reluctance 
to face new issues, and a determination that one’s own little domain shall not be dis- 
turbed. .. . Permanence and security seem to be the chief ambition of many em- 
ployees. This has prompted the phrase that to many employees the Commission 
represents “a way of life.” Some sections of the organization are cynically referred to 
as pastures for faithful employees. . . .* 


The most important thing to any government agency is the size of its 
appropriation. The best evidence of what the Patman Committee really 
thinks of the Commission can be found in its recommendation concerning 
the Commission’s appropriation. Finding that the Commission was not 
giving the public a dollar’s worth of service for each dollar appropriated, 


it said: 

The conclusion reached by the committee in respect to the need on the part of the 
Federal Trade Commission for additional financial support presupposes the maximum 
degree of operating efficiency and an ability to render a dollar’s worth of public 
service for each dollar appropriated. Unfortunately, this high level of operating effi- 
ciency does not exist today. We do not disparage the numerous worthwhile efforts 
made by the present members to increase the Commission’s effectiveness. We feel, 
however, that the progress made up to the present time is not sufficient to justify 
any very substantial increase in the Commission’s appropriations.*3? 


Commenting that the delay in disposing of Commission cases was es- 
sentially a lack of “good management,” the Patman Committee stated: 

Among the reasons cited by the Commissioners and members of their staff for this 
slow motion, the one most frequently mentioned is the lack of men and money to 
handle the Commission’s heavy case load promptly. It is, of course, obvious that a 
larger staff would permit the acceleration of individual cases. We are not convinced, 
however, that the lack of manpower is the basic source of the present difficulty or that 
reform can be achieved only through larger appropriations. The problem is essentially 
one of good management."3# 

+6 [bid., at 18. 

"37 Tbid., at 44-45. 

+38 Thid., at 21. 
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The recommendation of the Hoover group as to the personnel at the 
Commission indicated a similar view." 

There are on the Commission’s staff many able, competent and experi- 
enced lawyers. But they are in the minority. Many of the staff joined the 
Commission for a lifetime of security on the government payroll, doing 
only as much work as is required to prevent discharge. 

The antitrust performance record at the Commission does not equal 
that at the Department of Justice. In comparison with the Department of 
Justice’s record of antitrust accomplishments, there is little, if anything, 
to which the Commission can refer to sustain a claim for accomplishment 
in the antitrust field. 


The Supreme Court's Experts 


The Hoover group found that the Commission had been hampered by 
“mediocre appointments’ and that “its operations, programs and ad- 
ministrative methods have often been inadequate, and its procedures 
cumbersome. It has largely become absorbed in petty matters rather than 
basic problems.’**° The Hoover group also reported, as to the Com- 
missioners, that “with notable exceptions, appointments to the Federal 
Trade Commission have been made with too little interest in the skills 
and experience pertinent to the problems of competition and monopoly, 
and too much attention to service to political party.’"** These are the 
men the Supreme Court has regarded as experts. (In fairness, it should be 
noted that a majority of the present Commissioners were appointed after 
that Hoover Commission Report.) 

An attempt has recently been made to “reorganize” the Commission. 
Some progress has been made, but the limited extent of this progress 
shows that successful reform is not likely. The Commission’s staff is 
largely under the Civil Service Laws, which tend to perpetuate inefficiency 
in public service. Those who have been at the Commission the longest 
have acquired the positions which permit of the greatest influence. They 
cannot be removed except for cause. If the Commissioners could start 
over they might assemble an able staff. But this is an impossible task with 


+39 “The Commission’s first task is to find qualified top personnel to replace a number of 
sun nen appeenitien tigunsd ba tk paches iemeasetanadiineny seateea ening 
of promotion from within. That policy has enabled the Commission to retain some men of real 
competence. But in other cases, limited ability, plus sheer longevity, has won positions of 
importance, sometimes without regard to training and experience. Too often men have been 
promoted from clerical posts to professional status because of their long tenure. Under this 
policy a number of really able men on the staff have been blocked. Future appointments and 
promotions should discount mere seniority and instead should emphasize ability and experi- 
ence.” Hoover, op. cit. supra note 8, at 127. 

+ Thid., at 119. + Thid., at 125. 
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the present staff—a staff which the Patman Committee found is composed 
of “prima donnas” determined that their “own little domain shall not be 
disturbed”’ and divided by “many small cliques” with resulting ‘internal 
strife and office politics.’”*# This is the situation former Commissioner 
Landis must have had in mind when he said, ‘‘the Commission has gone 
beyond the possibility of redemption” and recommended that “there is 
really only one thing to do, and that is to wipe out FTC completely and 
start afresh.’’** 

In recent years the Commission has tried to “test” rather than to 
“administer” the laws under its jurisdiction. It has brought “‘test” cases 
to see just how far the courts would go in supporting its interpretations of 
those laws. The courts, not recognizing the cases as mere “‘tests”’ to “feel 
out” the extent of the Commission’s power, treat the Commission as 
“expert,” trained by long experience, whose judgment must be accepted. 
In this manner the Commission’s arguments made to “test” the law have 
been held by the courts to be the law. And the “experts” became experts. 


VI. CoNCLUSIONS AND RECOMMENDATIONS 

The “luxury”’ of being sued by the Federal Trade Commission should be 
reserved for wealthy businessmen in the highest tax brackets.'*4 The Ke- 
fauver Small Business Committee pointed out that the average period of 
time required to complete a Commission case (on which a cease and desist 
order issued) is five years.'*’ There are two cases now before the Commis- 
sion in which the taking of evidence was concluded and the'trial examiners’ 
reports were filed three years ago." It has taken FTC three years merely 
to consider exceptions to trial examiners’ reports. Whenever the Com- 
mission sues all the members of an industry a long drawn out proceeding 
is inevitable and a substantial financial burden is imposed on the smaller 
concerns in the industry. 

The Commission refers to the large amounts of money which business- 
men spend to defend these cases as an argument for increased Commission 
appropriations. It does not seem to consider the burden which its ex- 
pensive litigation places on small businessmen unfortunate enough to be 
in an industry which the Commission sues “en masse.” 

For years the Commission talked about its Cement Institute case cam- 
paign against basing-point pricing. That campaign, long cited as its major 

*# Quoted in text at note 136 supra. +43 Quoted in text at note 125 supra. 


44 The Commission says that the businessmen involved in the Cement Institute case had 
spent $5,000,000 defending that proceeding up to 1946. The case went on for two years after 
that. Almost every cement producer had been sued. Staff Report, op. cit. supra note 69, at 29. 


145 Thid., at 24. 
*# Chain Institute, FTC Docket No. 4878; National Lead Co., FTC Docket No. 5253. 
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achievement, is now not only utterly bankrupt, but the Commission even 
denies that it ever conducted the campaign. It now says that the Cement 
Institute case was just a plain, old-fashioned conspiracy case. Apart 
from its attacks on price fixing conspiracies (where the Department of 
Justice is both more effective and more efficient), there is little good that 
the Commission can show to sustain its existence as an antitrust agency, 
while the confusion and disruption to businessmen which it has caused 
borders on chaotic proportions. 

Furthermore, there is little opportunity for a businessman to receive a 
fair and impartial trial before the Federal Trade Commission. It investi- 
gates complaints filed with it or originated by its staff. Whenever the 
Commission “has reason to believe’’ that a businessman is violating the 
law it issues its complaint against him, without hearing the businessman’s 
side of the story. Then hearings are held before one of the Commission’s 
trial examiners. The attorneys who appear to support the Commission’s 
complaint are from its staff. The evidence is generally voluminous—al- 
most 100,000 pages in the Cement Institute case—and the examiner is 
necessarily influenced by the fact that the Commissioners had reason to 
believe that there was a violation of law. The Commissioners do not, and 
under the circumstances of the work required of them probably cannot, 
examine the lengthy record in each case to reach independent conclusions 
as to the facts. Hence, they in turn are generally persuaded by what the 
trial examiner has found. 

The statute permits businessmen to appeal Commission decisions to the 
courts; but on appeal the question is not whether the businessman is inno- 
cent or guilty. The courts are not permitted to decide wherein lies the 
truth or the weight of the evidence. For if the Commission has produced 
evidence to support its claim, the statute makes that finding conclusive 
on the courts, even if clearly contrary to the weight of the evidence. The 
recent decision of the Supreme Court in Universal Camera Corp. v. 
NLRB" may give some relief to this situation, but it will not change the 
basic problem. The Court there held that reviewing courts were required 
to examine the entire record to determine whether an agency order was 
supported by substantial evidence, and that an examiner’s report was 
entitled to consideration even though it had been rejected by the agency. 

The power the Commission claims over a businessman’s conduct ap- 
pears from its opening statement in a brief recently filed in which it told 
a Court of Appeals that “(t]he Commission is the trier of the facts, and its 
findings if supported by substantial evidence, are conclusive. It is there- 
fore of no consequence that, if Congress had conferred fact-finding power 

47 340 U.S. 474 (1951). 
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upon the Court, it might have reached a conclusion other than that of the 
Commission. . .. The Commission’s findings are presumed to be sup- 
ported by substantial evidence. . . . The weight to be given to the evidence 
as well as the inferences seasonahly to be drawn therefrom is for the Com- 
mission to determine, and the ‘possibility of drawing either of two incon- 
sistent inferences from the evidence’ does not prevent the Commission 
from drawing one of them.’?#* 

The Commission’s best congressional friend (Congressman Patman) 
has reported to the Congress that the Commission is doing a poor job, 
and that the Department of Justice is doing a generally good job, in 
antitrust law enforcement.” Not only does the Department of Justice 
do a better job of enforcing the antitrust laws, but the duplication of ac- 
tivity in this field by the Federal Trade Commission has tended toward an 
uncoordinated and confused antitrust policy." Voluntary compliance 
with the law becomes almost impossible if businessmen cannot know what 
is the government’s antitrust policy. The lack of a coordinated antitrust - 
policy was demonstrated in the Standard Oil (Indiana) case when, pre- 
sumably because they disagreed with its interpretation of the law, the 
Attorney General and the Solicitor General refused to represent the Com- 
mission before the Supreme Court in that case, although the law provides 
that they should do so.** 

Public confidence in the Department of Justice does not appear to be 
misplaced. Nor is the lack of public confidence in the Commission un- 
warranted. One member of the Commission, Lowell B. Mason, has re- 
cently had the courage to say: “We lost the confidence of industry. We 
were reviled and berated by House and Senate. We allowed our staff to 
roam the halls of Congress, spreading discord, discontent and disrespect 
for our vain pretentions.’’** 


+48 Brief for FTC, Bond Crown & Cork Co. v. FTC, 176 F. 2d 874 (C.A. 4th, 1949). 

“49 H.R. Rep. No. 3236, 81st Cong. 2d Sess. 51-79 (1951). 

%%° The Patman Committee further reported that: “In spite of the present operating co- 
operation between the Commission and the Antitrust Division, there is still no means of assur- 
ing a common policy and a coordinated effort against threats to our competitive institutions. 
Each agency follows its own program, which, if it coincides with the program of the others, 
does so largely by accident... . The problem is complicated by the fact that the basic legis- 
lation creates a broad area of duplicating jurisdiction. There are few practices forbidden by 
the Sherman Act, for instance, which cannot be interpreted to be unfair methods of com- 
petition. In respect to the Clayton Act, the two agencies of course have concurrent jurisdic- 
tion. . .. Whether an offender will be punished by criminal action or merely subjected to a 
cease and desist order depends on the quite fortuitous circumstances of which agency becomes 
interested first in prosecuting the case.” Ibid., at 70-71. 


+81 + Stat. 92 (1789), as amended, 5 U.S.C.A. § 309 (1950). 
188 Address before the N.Y. State Bar Ass’n, Jan. 24, 1951. 





1952] THE CASE AGAINST THE FTC 337 
In addition to jurisdiction over “unfair methods of competition’ and 
unlawful price discriminations, the Commission has jurisdiction over false 
and deceptive advertising. It also administers the Webb-Pomerene Export 
Trade Act,"5* the Wool Products Labeling Act’ and the Lanham Trade 
Mark Act." The Kefauver Committee reported in 1946 that ‘‘{ojnly 
about fifteen percent of all formal cases (those in which FTC issued com- 
plaints) were antitrust cases. This brings out very strikingly that antitrust 
cases constitute only a small percentage of the total FTC case load.’ 
Yet this is the area in which it has caused so much trouble. 
Legislative Recommendations 

The simplest and most expeditious means of remedying the problems 
and difficulties caused by the Federal Trade Commission is to adopt the 
suggestion of James M. Landis—“wipe out FTC and start afresh” with 
a new Commission. As an alternative, three amendments to the statutory 
law are recommended. 

First recommendation. The Federal Trade Commission and Clayton 
Acts should be amended to transfer to the Department of Justice the 
jurisdiction now held by the Commission in all antitrust matters. As at 
present, the Department of Justice would enforce the laws under its juris- 
diction in the District Courts. This simple amendment could achieve 
a vigorous antitrust policy, would eliminate much of the present confusion, 
and would achieve a coordinated antitrust policy. Public confidence in 
the administration of the antitrust laws could be substantially enhanced. 

The Commission and the Department of Justice now have concurrent 
jurisdiction under the Clayton Act. The Federal Trade Commission Act— 
which is directed in broad terms against “‘unfair methods of competition”’ 
—has been interpreted to give the Commission jurisdiction over com- 
plaints which actually state a cause of action under the Sherman Act. 
That jurisdiction would be given exclusively to the Department of Justice. 
The Commission would retain its present jurisdiction over what the 
Kefauver Committee found to be eighty-five percent of its case load. 

The Department of Justice is under the Attorney General who, as a 
member of the cabinet, is directly responsible to the President. If the 
antitrust policy of the Department of Justice is, or should ever become, 
unsatisfactory it may be remedied by the Attorney General and through 


183 40 Stat. 516 (1918), as amended, 15 U.S.C.A. §§ 61-65 (1951). 
184 54 Stat. 1128 (1940); 15 U.S.C.A. § 68 (1951). 

*85 60 Stat. 437 (1946), as amended, 15 U.S.C.A. § 1114 (1951). 
186 Staff Report, op. cit. supra note 69, at 20. 





338 THE UNIVERSITY OF CHICAGO LAW REVIEW 


him by the President. To give exclusive jurisdiction to the Department of 
Justice over conspiracies to fix prices would do no more than to achieve 
what the Congress intended when it first created the Commission. It 
would avoid situations such as occurred when the Department of Justice 
brought an antitrust action in Denver against the cement industry, 
paralleling the charges already litigated by the Commission."5’ 

Second recommendation. The Commission’s Bureau of Industrial Eco- 
nomics employs a staff of economists and spends substantial sums of the 
taxpayers’ monies compiling countless economic treatises. Many are but 
compilations of statistics previously issued by the Department of Com- 
merce. The functions of the Economic Division could be performed 
equally well, and perhaps better, by the economic divisions of the Depart- 
ment of Commerce. The economic activities of the Commission should be 
transferred to the Department of Commerce. 

Third recommendation. Commission orders should be subject to review 
by the “weight of the evidence.’’ When the weight of the evidence shows 
a man to be in fact innocent, the courts should not be barred from finding 
him innocent just because the Commission has said he is guilty. 


CONCLUSION 


The Federal Trade Commission’s orders should be subject to review on 
the weight of the evidence; its economic functions should be terminated 
and transferred to the Department of Commerce; and its antitrust ac- 
tivities should be transferred to the Department of Justice. The very 
minimum required for an intelligent, efficient and coordinated govern- 
ment antitrust policy is that it be formulated at one agency—this should 
be the Department of Justice. 


87 Asked during the debates on the bill which became the Federal Trade Commission 
Act if the remedies in the Act were to be cumulative, Senator Walsh replied: ‘‘Mr. President, 
I want to say a word with reference to that, too. We have given to this Congress, and to the 
country that is awaiting the passage of this bill, the most solemn assurance over and over 
again that these remedies are not cumulative to those already provided by the law for violations 
of the Sherman antitrust law. We have declared that the antitrust acts which Congress is now 
considering deal with matters which are entirely outside of the Sherman antitrust law and not 
reached by its provisions at all. When we had the trade commission bill under consideration 
we were accused time and time again of giving an alternate remedy to the Government in 
relation to violations of the Sherman antitrust law, and over and over again the assurance was 
given from this floor that nothing of the kind was contemplated by that legislation at all.” 
51 Cong. Rec. 14460 (Aug. 31, 1914). 

In answer to a question concerning the proposed Federal Trade Commission Act, Congress- 
man Covington told the House: ‘‘On the other hand, everyone recognizes that it would be a 
mistake to divide the authority of enforcement of the antitrust acts between any other body 
and the Department of Justice. The Attorney General should be left in full control, as the 
chief law officer of the Government, of the disposition of cases arising under the Sherman 
law.” 51 Cong. Rec. 14926 (Sept. 10, 1914). 





FULL FAITH AND CREDIT TO STATUTES: 
THE DEFENSE OF PUBLIC POLICY 


Wrus L. M. Reese* 


HE MAJOR AREA OF UNCERTAINTY in the field of full faith and 
credit involves the extraterritorial effect that must be accorded 
the statutes of sister states.’ The clause itself makes no distinc- 
tion between statutes and judgments and provides generally that “Full 
Faith and Credit shall be given in each State to the public Acts, Records 
and judicial Proceedings of every other State.”* Such a distinction, how- 
ever, was sharply drawn by the original statute passed in implementation 
of the clause; whereas it provided expressly that judgments should enjoy 
“such faith and credit . . . as they have . . . in the courts of the State... 
from which they are taken,” it was silent with respect to the measure of 
credit owing to statutes.’ In the absence of any documentary evidence on 
the point,‘ it is at least plausible to attribute the latter omission to a reali- 
zation on the part of Congress that the problem of full faith and credit to 
statutes involved many unexplored complexities and to a consequent be- 
lief that the field was not yet ripe for legislative action but rather should 
be left to the courts to be worked out on a case-to-case basis. 

What has been suggested above may be made clearer by a brief exposi- 
tion of why the problems presented by statutes are more complex than 
those encountered in the case of judgments. The principal reason is simply 
the fact that normally there is but one judgment to be reckoned with, and 
the rare case of competing judgments can be disposed of with relative 
ease by according enforcement to that which was rendered last in point of 
time.’ As such, the law relating to foreign judgments revolves largely 
around defenses against their enforcement, an area which is sufficiently 

* Professor of Law, Columbia University. 


* See generally, Jackson, Full Faith and Credit—The Lawyer’s Clause of the Constitution, 
45 Col. L. Rev. 1 (1945). 


2 U.S. Const. Art. 4 § 1. 
31 Stat. 122 (1790), 2 Stat. 298 (1804), Rev. Stat. § 905 at 171 (ad ed., 1875). 


4 The only reference to the question in the available records of the Constitutional Conven- 
tion is the statement that ‘‘Mr. Wilson and Docr. Johnson supposed the meaning to be that 
Judgments in one State should be the ground of actions in other States, and that acts of the 
Legislatures should be included, for the sake of Acts of insolvency.” 2 Records of the Federal 
Convention 447 (Farrand ed., 1911). 


5 Treinies v. Sunshine Mining Co., 308 U.S. 66 (1939); Rest., Judgments § 42 (1942). 
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precise and definite to lend itself readily to legislative rule making. At 
the time of the implementing statute’s enactment, the enforcement of 
foreign judgments had already become a common practice in Anglo- 
American jurisprudence.’ Therefore, it involved only a small break with 
the past to put the enforcement of sister state judgments on a mandatory 
basis. More important still for our purposes, this step, in the light of past 
experience with foreign judgments, was one whose results and repercus- 
sions could in large part be envisaged in advance. After all, assuming that 
a given judgment had been rendered at a fair trial and by a court with 
jurisdiction over the parties and after proper notice to them, why should it 
not be enforced as of right in another state? To be sure, situations could 
be expected to arise where such enforcement would run counter to the in- 
terests and policies of the second state,’ but should not such occasional 
inconveniences be overborne by the strong unifying principle embodied 
in the full faith and credit clause, which was designed to further the needs 
of a unified, albeit federal, nation?* So, at least, it may have seemed to 
the framers of the statute. 

Quite different in this regard was the situation presented by sister 
state statutes. Here, problems involving choice of law would be met at 
each turn, for, in every case with contacts in two or more states, decision 
must first be made as to which one of the competing laws should properly 
be applied to govern the question at hand. Thus, any wholesale attempt to 
require application of sister state statutes would in effect place the entire 
field of choice of law upon a constitutional plane. Such a result, if it had 
been deemed desirable, could have been achieved in either one of two 
ways. First, the framers of the statute could have enacted a comprehen- 
sive set of choice of law rules which all of the courts, both state and federal 
alike, would have been obligated to follow. Such an ambitious program, if 
it had been attempted, would almost certainly have proved a failure for 
the very simple reason that a satisfactory statute cannot be drafted unless 
at least a majority of the problems involved in the field can be answered. 
And clearly, the framers of the implementing statute did not know the 
answers to all the problems posed by choice of law, for even with the 
benefit of a century and a half of further experience we do not know them 
now. What provisions, for example, should a statute seeking to regulate 

6 Page, Full Faith and Credit: The Discarded Constitutional Provision, [1948] Wis. L. Rev. 
265. 

7 Cf. Fauntleroy v. Lum, 210 U.S. 230 (1908). 


® See Hughes v. Fetter, 341 U.S. 609, 611 (1951); Magnolia Petroleum Co. v. Hunt, 320 
U.S. 430, 439 (1943); Milwaukee County v. White Co., 296 U.S. 268, 277 (1935). 
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choice of law in the field of contracts contain? All that we know with cer- 
tainty is that it is impossible to govern the entire field by a single rule, and 
to say, for example, that all questions of validity should be governed by 
the law of the place of making, or by that of the place of performance, etc. 
What is clearly required is a series of narrower rules, tailor-made to fit the 
many different types of contracts as well as the multitude of diverse prob- 
lems that may arise in connection with each. But, with minor exceptions,’ 
the present state of our knowledge is simply not sufficient to tell us what 
the content of these narrower rules should be. In other words, the field of 
choice of law with respect to contracts is not yet ripe for legislative action. 
And, for similar reasons, the same is probably also true of all other aspects 
of choice of law, as, for example, those relating to torts, property inter- 
ests, domestic relations, corporations, etc. 

Alternatively, the framers of the implementing statute could have 
drafted some general formula which made clear that rules relating to the 
extraterritorial application of sister state statutes (i.e., choice of law rules) 
came within the constitutional domain, but which made no attempt what- 
soever to state what the content of these rules should be. By this means, 
Congress would in effect have placed upon the Supreme Court the duty of 
drawing a comprehensive set of choice of law rules for the country at 
large. This solution would have avoided the difficulties inherent in draft- 
ing legislation in an informational vacuum; it would not, however, have 
been without its disadvantages. First of all, it would have imposed a heavy 
burden on the Supreme Court which would have been obliged to hear at 
least a substantial portion of the choice of law cases arising throughout 
the nation. Secondly, although the Court would have the advantage of 
deciding problems only as they arose, it too would suffer from the general 
dearth of information on the subject and hence would almost inevitably 
render decisions that would prove erroneous in the course of time. And 
such decisions, since they would be binding on state and lower federal 
courts alike, might have unfortunate consequences until they were over- 
ruled. 

There is, of course, no way of telling whether these difficulties were in 
the minds of the framers of the implementing statute, and, if so, whether 
such difficulties caused them to remain silent with respect to statutes. At 
any rate, the fact that these difficulties do in fact exist is manifested by 
the vacillations of the Supreme Court in wrestling with the subject. 

* For example, the courts are in general agreement that an alternative reference rule should 


be used to sustain the validity of a contract against the defense of usury. Cheatham, Goodrich, 
Griswold and Reese, Cases and Materials on Conflict of Laws 471~77 (3d ed., 1951). 
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Roughly speaking, the decisions of the Court in this area may be said 
to fall within two categories, the one negative, and the other positive: 
(1) those which forbid a state from applying its own local law to a transac- 
tion because of the demands of the due process clause of the Fourteenth 
Amendment, and (2) those which compel a state to apply another’s law 
on the ground of full faith and credit. At first, the Court tended to lay 
down strict rules on the subject. Thus, in the insurance field, it was held 
a violation of due process for a state, other than that where the contract 
of insurance was technically made, to apply its own law to determine the 
rights of the insured under the policy.'® Conversely, full faith and credit 
was held to require application, in the case of fraternal benefit associations, 
of the law of the state of incorporation” and, in the case of workmen’s 
compensation, of the law of the place where the contract of employment 
was entered into, so long, at least, as that law purported to provide an 
exclusive remedy.” The Court has persistently adhered to its original 
position so far as fraternal benefit associations are concerned," but 
otherwise all else has been changed. Due process no longer forbids a state 
from applying its own law unless it has no reasonable contact with the 
transaction,’ and, where such a reasonable contact exists, full faith and 
credit does not compel a state to apply another’s law in preference to its 
own."5 In other words, further experience with the subject has induced 
the Court to withdraw almost entirely from the field of choice of law. 

Another situation, divorced from the complexity of choice of law, 
may also be said to fall within the second (positive) category of decisions. 
In Broderick v. Rosner,” suit was brought in New Jersey by the New York 
Superintendent of Banks against certain stockholders of an insolvent 
bank to recover their statutory liability. The complaint was originally 
dismissed by the state court because under New Jersey law such an action 
would not lie unless all of the corporation’s creditors and all of its stock- 
holders were joined as parties. This action, however, was reversed by the 


© Mutual Life Ins. Co. v. Liebing, 259 U.S. 209 (1922); New York Life Ins. Co. v. Dodge, 
246 U.S. 357 (1918). 


™! Modern Woodmen v. Mixer, 267 U.S. 544 (1925); Royal Arcanum v. Green, 237 U.S. 
531 (1915). 


* Bradford Electric Light Co. v. Clapper, 286 U.S. 145 (1932). 
"8 Order of Commercial Travelers v. Wolfe, 331 U.S. 586 (1947). 


™4 Hoopeston Canning Co. v. Cullen, 318 U.S. 313 (1942); Home Ins. Co. v. Dick, 281 U.S. 
397 (1930). 


*s Pacific Ins. Co. v. Comm’n, 306 U.S. 493 (1939); Alaska Packers Ass’n v Comm’n, 294 
U.S. 532 (1935). ‘ 


6 294 U.S. 629 (1935). 
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Supreme Court as a violation of full faith and credit, because the New 
Jersey statute imposed “‘a condition, which, as here applied, is impossible 
of fulfillment’”*’ and a state “‘may not, under the guise of merely affecting 
the remedy, deny the enforcement of claims within the protection of the 
full faith and credit clause, when its courts have general jurisdiction of 
the subject matter and the parties.’”** This case, of course, did not present 
any problem of choice of law, since New Jersey was not seeking to apply 
its own law to the transaction. It was merely refusing to entertain in 
its courts suit upon what was admittedly a New York cause of action; 
this, the Supreme Court held, it could not do. 

A further source of complication has now entered upon the scene. As 
part of the 1948 revision to the Judicial Code, the implementing statute 
was amended so as to provide that both statutes and judgments alike 
should be accorded the “same full faith and credit” throughout the 
country “as they have ... in the courts of such State . . . from which 
they are taken.”*® What, if anything, was intended to be accomplished by 
this amendment is by no means clear, since, so far as appears, it was en- 
acted by Congress without discussion and the Revisers’ Notes state 
simply that it “follows the language”’ of the full faith and credit clause 
itself.2° Taken literally, however, the amendment would seem to consti- 
tute a clear mandate that the Supreme Court should henceforth interject 
itself more forcibly into the field of choice of law. Will the Court, however, 
feel obligated to assume such a task in view of the uncertainty as to the 
amendment’s purpose? This, undoubtedly, is the most crucial question in 
the field of full faith and credit today. 

The Supreme Court’s recent decision in Hughes v. Fetter™ does little 
to clarify the problem; indeed Justice Black states explicitly in his majori- 
ty opinion that it was found “unnecessary to rely on any changes accom- 
plished by the Judicial Code revision.’”” The decision is important, how- 
ever, for two reasons. First, the case involves a situation in the realm of 
statutes which appears eminently suited for a hard-and-fast rule of full 
faith and credit. Second, the fact that four Justices dissented provides 
at least some indication that the present Court is unlikely to depart far 
from its present position of self-abnegation so far as the question of full 
faith and credit to statutes is concerned. 


17 Tbid., at 639. 

"8 Thid., at 643. 

9 62 Stat. 947 (1948), 28 U.S.C.A. § 1738 (1948). 3 341 U.S. 609 (1951). 
° 28 U.S.C.A. § 1738 (1948) at sos. * Tbid., at 613 n. 16. 
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The facts of the case were these: The decedent, one Harold Hughes, 
was killed in an automobile accident in Illinois as the result of the alleged 
negligence of the defendant, Fetter. Suit, based upon the Illinois wrongful 
death statute, was thereupon brought in a Wisconsin state court by 
plaintiff, Hughes’ administrator, against Fetter and his insurance com- 
pany. It appeared that both of the individual parties were residents of 
Wisconsin, that the defendant insurance company was incorporated in 
that state, and that the decedent, Hughes, had likewise been residing 
there at the time of his death. Upon motion of the defendants, the trial 
court dismissed the complaint on the merits, because in its view the Wis- 
consin statute, by creating a right of action only for deaths caused in that 
state, evinced a public policy against the entertainment of suits brought 
under the wrongful death acts of other states. This action was affirmed 
by the Wisconsin Supreme Court,”' and the case was then taken on appeal 
to the Supreme Court of the United States, which reversed with, as has 
already been noted, four Justices dissenting. 

In the course of his majority opinion, Justice Black stated that “full 
faith and credit does not automatically compel a forum state to subordi- 
nate its own statutory policy” to that of another state; “rather, it is for 
this Court to choose in each case between the competing public policies 
involved.’”’*4 He noted, however, that, since Wisconsin was not seeking to 
apply its own wrongful death statute, instead of that of Illinois, “to 
measure the substantive rights involved,’** the “narrow question” pre- 
sented was simply whether Wisconsin “can close the doors of its courts to 
the cause of action created by . . . Illinois. . . ."“ In short, the “‘basic con- 
flict” involved was not between the public policies of two or more states, 
but between that of Wisconsin and “the strong unifying principle embod- 
ied in the Full Faith and Credit Clause looking toward maximum enforce- 
ment in each state of the obligations or rights created or recognized by the 
statutes of sister states.” In these circumstances, it was held that “Wis- 
consin’s policy must give way.” Since Wisconsin had a wrongful death 
statute of its own, it could have “no real feeling of antagonism against 
wrongful death suits in general.’ Also, “relevant, although not crucial 
here” was the fact that, while in the present case jurisdiction over at least 
the individual defendant could apparently have been obtained in Illinois 
by substituted service, “in other cases Wisconsin’s exclusionary statute 

3 257 Wis. 35, 42 N.W. 2d 452 (1950). 


*4 Hughes v. Fetter, 341 U.S. 609, 611 (1951). * Tbid., at 611. 
% Thid., at 612 n. 10. 
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might amount to a deprivation of all opportunity to enforce valid death 
claims created by another state.’”** 

The dissent, written by Justice Frankfurter and concurred in by 
Justices Reed, Jackson and Minton, asserted that the “dominant” con- 
cern of the states in the local administration of law “should not be sacri- 
ficed in the interest of a merely literal reading of the Full Faith and Credit 
Clause.”*® Although it was admitted that “fiJn the field of commercial 
law—where certainty is of high importance,”’** deference had at times been 
required either to the law of the state of incorporation or to that of the 
place of contract, it was said that in tort actions, where there is no similar 
need for the predictibility of ultimate consequences, “there is little reason 
to impose a ‘state of vassalage’ on the forum.’’* As such, the action of the 
Wisconsin courts should not be reversed so long as there was a “‘reasonable 
basis” for that state to close its courts to the Illinois cause of action. Such 
a reasonable basis was said to be provided by the difficulty of applying a 
foreign statute whose details might differ widely from that existing at 
the forum. “The [Wisconsin] legislature may well feel that it is better to 
allow the courts of the State where the accident occurred to construe and 
apply its own statute, and that the exceptional case where the defendant 
cannot be served in the State where the accident occurred does not war- 
rant a general statute allowing suit in the Wisconsin courts.’ 

In many respects, the most surprising thing about the case is the 
number of Justices who joined in the dissent. It will be noted that, whereas 
the majority found it possible to reach their decision without reliance upon 
the recent amendment to the implementing statute, the minority, al- 
though they did not in terms refer to the amendment, must obviously 
have thought that even its sweeping language did not govern a case 
scarcely distinguishable on its facts from the Supreme Court’s earlier 
holding in Broderick v. Rosner.** As such, it is difficult to avoid the con- 
clusion that, in spite of the amendment, a substantial minority of the 
Court will prove unwilling to extend further the scope of full faith and 
credit with respect to statutes. 

One further aspect of the decision deserves mention. Wisconsin was 
not here trying to apply its own law to the transaction; therefore the case 
was not concerned with the impact of full faith and credit upon the com- 
plexities of choice of law. Nor was the refusal of the Wisconsin court to 


* Tbid., at 613. 3 Thid., at 617. 
9 Thid., at 620. # Thid., at 619. 


3» Thid., at 615. 33 294 U.S. 629 (1935). 
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entertain the suit based upon the doctrine of forum non conveniens or 
upon the ground that Illinois law provided a peculiar remedy which they 
themselves would be unable to grant. The only question presented was 
whether, on the ground of public policy, a state can close its courts to a 
cause of action arising under the laws of a sister state. It is seriously ques- 
tioned whether this should ever be permissible. 

A hard-and-fast rule requiring the states to entertain sister state causes 
of action would certainly further the central purpose of the Full Faith and 
Credit clause, which was to “alter the status of the several states as inde- 
pendent foreign sovereignties . . . and to make them integral parts of a 
single nation throughout which a remedy upon a just obligation might be 
demanded as of right, irrespective of the state of its origin.’’*4 Such a pro- 
posed rule would operate in a narrow area, totally free from any com- 
plexities posed by choice of law, and, moreover, would be one whose re- 
sults and repercussions could clearly be envisaged beforehand. For it is 
now firmly established that full faith and credit requires the enforcement 
of a sister state judgment even though that judgment was based upon a 
cause of action utterly repugnant to the forum’s law.*s The principle 
underlying this latter rule seems equally applicable to the field of statutes. 
To be sure, entertainment of a sister state cause of action, in contrast to 
the enforcement of a judgment, does require the forum court to apply the 
law of another jurisdiction. But this burden is only one of the costs of a 
federal system; to say, as the minority would seem to suggest, that a 
state can escape its constitutional obligations on this ground means 
simply that, so far as statutes are concerned, the Full Faith and Credit 
clause is dead. 


34 Justice Stone in Milwaukee County v. White Co., 296 U.S. 268, at 277 (1935). 
3 Fauntleroy v. Lum, 210 U.S. 230 (1908). 
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COMMENTS 


THE PAROL EVIDENCE RULE: A CONSERVATIVE VIEW 
“There is no magic in the writing itself.” 
Wigmore* 
This is an attempt to describe the parol evidence rule; to show that it is 
only because there is magic in the writing that the rule exists; and to show that 
the rule is a restatement of the objective theory of contract interpretation. 


Since the cases in Illinois represent as well as any the operation of the rule, they 
have been selected as the basis for this inquiry. 


I 


Every exclusion of evidence resulting from the application of the parol evi- 
dence rule presupposes at least that the writing is binding upon the parties. 
An instrument cannot be legally operative until it has been delivered? and de- 
livery depends not upon the transfer of possession but upon the intent of the 
parties.’ Since it is not ordinarily possible to determine whether the parties in- 
tended to deliver the document by an examination of the writing, it is necessary 
that delivery be established by parol. But this is not an exception to the parol 
evidence rule. The issues are not the same. The delivery issue is whether an in- 
strument is to have legal significance. The issue for the parol evidence rule is the 
amount of significance to be given to the writing. 

It is also erroneous to conclude that the delivery question is not related to the 
parol evidence rule. The relationship results from a distinction used to deter- 
mine whether an oral agreement, prescribing a condition to be fulfilled before 
the parties are to be bound and made at the time the instrument is manually 
delivered, ought to be considered. The distinction is that a condition to be per- 
formed before the instrument is considered delivered may be shown, but a condi- 
tion to be performed before the agreement is binding and after delivery may 
not be shown.‘ While this distinction is merely a restatement of the difference 
between the subject matter of the delivery doctrine and the parol evidence rule, 

* 9 Evidence § 2400 (3d ed., 1940) at 5. 

* Fisk Tire Co. v. Burmeister, 252 Ill. App. 545 (1929). 

* Ryan v. Cooke, 172 IIl. 302, 50 N.E. 213 (1898); Jordan v. Davis, 108 Ill. 336 (1884). For 
a discussion of the development of this doctrine see 9 Wigmore, Evidence § 2405 (3d ed., 1940). 

3 Jordan v. Davis, 108 Ill. 336 (1884). 

4Tbid.; Ryan v. Cooke, 172 Ill. 302, so N.E. 213 (1898); Stanley v. White, 160 Ill. 60s, 
43 N.E. 729 (1896); 9 Wigmore, Evidence § 2410 (3d ed., 1940) at 35. For negotiable instru- 
ments, the distinction has been made in terms of a conditional delivery as opposed to a con- 
ditional payment. Larson v. Lybyer, 312 Ill. App. 188, 38 N.E. 2d 177 (1941); State Bank of 
—— v. Hovnanian, 250 Ill. App. 144 (1928); Handley v. Drum, 237 Ill. App. 587 

925 ad 
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and although it is theoretically accurate, it has been difficult to apply. Inas- 
much as the inquiry for the courts is directed toward the intent of the parties, 
and the parties intend in both situations not to be bound by the terms of the 
instrument until a condition is performed, the imposition of a determining fac- 
tor (the intent to pass present title to the writing)’ not considered by the parties 
can only lead to conflicting results. 

Not every case in which the delivery problem is at issue involves a condition. 
It is not difficult to decide, for example, that a contract given to another for 
display is not to be considered as delivered.‘ For purpose of analysis, cases 
involving a condition appear to fall into two groups. One is composed of 
instruments which are printed forms. The other is composed of instruments 
which have been prepared by the parties. The courts have found little trouble in 
permitting a party to show that a term in a printed form was to be altered be- 
fore he was to be bound.’ It is the situation in which the instrument is not a 
printed form and conceded to be the ultimate obligation of the parties but was 
not to become binding until the performance of an extrinsic condition that has 
presented the problem. 

The condition has taken two principal forms. One is the necessity of approval 
by a third party, and it is the subject matter of Curtis v. Harrison® and Ryan ». 
McArdle.® The other is the necessity of a contract between one of the parties 
and a third person, and it is the subject matter of Jordan v. Davis'® and Ryen 9. 
Cooke.™ 

5 While this is not the familiar way to describe the factor, several Illinois decisions contain 
this language. See, e.g., Stanley v. White, 160 Ill. 605, 43 N.E. 729 (1896). 

6 See Khosrovschahi v. Goldberg, 333 Ill. App. 378, 77 N.E. 2d 569 (1948). 


7 A form providing for the guarantee of an unlimited amount of credit was to be limited to a 
maximum of four hundred dollars. Fisk Tire Co. v. Burmeister, 252 Ill. App. 545 (1929). A 
form providing for the delivery of the purchased goods ‘‘within four months” was to be changed 
to ‘‘as needed.” The court reluctantly permitted the agreement to be shown, declaring that 
“‘in doing so, we are of the opinion that there is not much left of the parol evidence rule. . . .”’ 
Northwestern Consolidated Milling Co. v. Sloan, 232 Ill. App. 266, 271 (1924). 


* 36 Ill. App. 287 (1889). The defendant signed a contract for the erection of a monument 
and subsequently notified the plaintiff-seller not to perform. The defendant offered to prove 
that the delivery of the contract was conditional upon the approval of her children. 


» 159 Ill. App. 579 (1911). The defendant lessee, having signed a lease, offered to show as a 
defense to his breach an agreement that the lease was to be approved by a third person before 
the lessee was to be bound and that this assent was never given. 


*© 108 Ill. 336 (1884). The plaintiff, claiming to be the sole lessee, brought an action of forci- 
ble detainer against the defendant who occupied the premises and who also claimed to be the 
sole lessee. The court found that the lease under which the defendant claimed was drawn with 
the understanding that the defendant was to procure the endorsement of a third person as 
guarantor for the rent before the lease was to be binding; that the defendant notified the owner 
concerning the impossibility of procuring the signature; and that the owner then leased to 
the plaintiff. - 

"' 172 Ill. 302, 50 N.E. 213 (1898). Under a patent-licensing agreement, the defendant li- 
censee refused to manufacture the required minimum number of items upon which he was to 
pay a royalty. The licensee offered to show an oral agreement that he was not to be bound until 
he procured a contract from the city of Chicago which he failed to do. 
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In the Curtis case the defendant contended that the delivery of the contract 
was not to take effect until the contract had been approved by specified persons 
and that it was agreed that the plaintiff would take the contract to them but had 
not done so. Proof of this contention was admissible. In the McArdle case, the 
court quoted the defendant as offering to prove “{t}hat at the time of the signing 
of this contract [it was agreed] that this contract should not become effective 
until it was approved by [a third person], and that assent was never given, and 
therefore the contract was never delivered.” This offer of proof was rejected. 
Despite the fact that both defendants sought to achieve the same end, that is, 
to keep the contract inoperative until the performance of the same condition, 
the language utilized by counsel was so important to the court that it failed to 
determine adequately the only basis it had for resolving the delivery issue—the 
intention of the parties. The difference between contending that the delivery 
was conditional and that the obligation was conditional was all that was re- 
quired to produce contrary results from the same facts. 

In the Jordan case, a completed lease was signed and left with the lessee 
under an agreement that it should not become binding until the lessee found a 
guarantor to sign the lease. The plaintiff’s counsel asked that the jury be in- 
structed “that the [lease] was not to become a binding contract between the 
parties until the same was so guarantied. . . .””** The evidence of the agreement 
was admissible. In the Cooke case, it was understood that a contract was not to 
become binding until the defendants obtained a contract from a municipality. 
The evidence of the agreement was not admissible.'4 It cannot be said that 
there is a difference in the language of the contentions here. 

The Jordan case and the Curtis case are examples of agreements to keep the 
contract inoperative until the performance of a condition. The agreements have 
been admitted because the courts found a condition to be performed precedent 


™ Ryan v. McArdle, 159 Ill. App. 579, 583 (1911). 


13 Jordan v. Davis, 108 Ill. 336, 340 (1884). The defendant asked for the following instruc- 
tion: ‘‘That if the jury believe . . . that the lease . . . was executed by [the parties], and un- 
conditionally delivered . . . then such lease was not made . . . upon condition that [the lessee] 
would procure [the third party] to guaranty the payment of the lease; that no such condition 
is found in the lease, and no verbal agreement to give such guaranty, if made prior to the 
execution of the lease, would be of any effect as against the terms of the lease.” Ibid., at 341. 
The court believed that “‘[t}his instruction, as applied to the facts in the case, was false and mis- 
leading. . . . This instruction carried the wrongful idea to the jury that the condition . . . to 
be of avail, should have been embodied in the lease. . . . The verbal agreement for the lease 
was not offered in contradiction of the terms of the lease, but to disprove delivery. The ques- 
tion of delivery is something aside from the writing in an instrument.” Ibid., at 342. 


*4 The defendants had in fact pleaded that the verbal agreement was made after the delivery 
of the contract but on the same day. Neither the parol evidence rule nor the delivery doctrine 
is applicable to agreements made subsequent to delivery, and the entire discussion of the case 
by the court would be meaningless unless the agreement is considered to be contemporaneous 
with the execution of the document. For other examples of the temporal scope of ‘‘contempo- 
raneous” see cases cited note 35 infra. Without any analysis of the intention of the parties, 
the court simply declared that the ‘‘delivery of the contract . . . is established beyond ques- 
tion, and there is no evidence of a conditional delivery of the same.” Ryan v. Cooke, 172 II. 
302, 309, 50 N.E. 213, 215 (1898). 
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to delivery. The McArdle and Cooke cases are also examples of agreements to 
keep the contract inoperative until the performance of a condition. But these 
agreements have been rejected because they show a condition to be performed 
subsequent to delivery. Yet there is no difference in the “non-legal” intent of 
the parties or in the conditions. And while it can be said that there is at times a 
difference in the language used by the parties to describe the function of these 
conditions, the difference does not always exist, so that it cannot be the dis- 
tinguishing feature and is of no help in deciding these cases. Since the theo- 
retical distinction between the subject matter of the parol evidence rule and the 
delivery doctrine is sound, it is not readily apparent why these cases should 
cause so much difficulty."5 

When a sound distinction is applied and the resulting decisions are in conflict, 
it would seem to indicate that the facts which are important to the court can be 
as easily described by one concept as the other. But any distinction implies 
that there is at least one fact which is necessarily present in one concept and 
not in the other. The fact which distinguishes the subject matter of the parol 
evidence rule from that of the delivery doctrine is the “‘intent’’ of the parties to 
pass a present title to the instrument. This fact, which the courts admit to be 
the object of their inquiry, cannot be adequately determined because the parties 
do not frame their intention in those terms. It is likely that the confusion will 
continue. 

The persistence of the confusion is a confession that the maintenance of the 
distinction is more important than the results of its application. The importance 
of searching for an illusory and generally nonexistent fact must be explained 
by the importance of the basis of the distinction. The basis can be discovered 
by restating the distinction in terms of the obligation of the parties. In those 
terms, the difference is between an intention not to be bound by the writing, as 
opposed to an intention to be bound by the writing but not by the obligation. 
To make sense of this restatement it is necessary to believe that the writing has 
significance apart from the actual obligation of the parties. Since the intent with 
respect to the writing, rather than the intent with respect to the obligation, 
is decisive for the admissibility of parol agreements, it is now clear that not only 
has the writing a significance of its own but delivery makes the writing more 
important than the actual obligation. So the conclusion must be that it is the 
magic of the writing which forms the basis of the distinction, makes the search 
for illusory and often nonexistent facts important, and is responsible for the 
persistent confusion."® 

The most conclusive test of the magic of the writing is the situation in which 
an oral agreement that would clearly show a conditional delivery competes 
with a writing that denies the existence of the condition. The test is conclusive 
because no writing can do more than predict an intention of the parties which 

's Nor is it apparent why it should make a difference that an instrument is in printed form. 

*6 With respect to printed forms, all that can be said at this point is that their significance 
apart from the actual obligation is not as magical as that of writings drafted by the parties. 
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will exist after the document has been drawn, and delivery must necessarily fol- 
low the execution of the writing. Yet the oral agreement cannot be shown. 

The defendant and forty-four others in Chicago Title & Trust Co. v. Cohen" 
had signed a written guarantee for the payment of bonds issued by a borrower 
to a lender to secure a loan. The maker defaulted. The defendant offered to 
show that the contract of guarantee was delivered upon the condition that it 
was not to be binding until executed by additional parties. It was conceded 
that the defense, if accepted, would show a conditional delivery. Yet the offer 
was rejected because the court found the writing to be inconsistent with the 
contention. While there was no provision in the contract which conflicted with 
the condition, the inconsistency was inferred from the fact that all forty-five 
individuals named as parties of the first part in the contract had signed the 
document." 

Since ordinary notions about delivery would have decided the Title & Trust 
case in a contrary manner, the court has conclusively confirmed the existence 
of the magic by considering it the determining factor in the situation where the 
magic is least likely to exist. 

The delivery doctrine has served as the initial step because it has reflected the 
fundamental concept of the parol evidence rule. The concept is the magic of 
writing. 

Il 

The significance of writing is the principal notion of the parol evidence rule. 
The legal concept reflects the purpose of an everyday commercial practice. The 
practice is to reduce oral agreements to writing. If the parties were confident that 
the oral agreement would be performed, there would be no need to reduce it to 
writing. So the anticipation of a possible breach and future litigation is re- 
sponsible for the practice. 

The function of writing in litigation is to provide a basis for determining the 
obligation of the parties.*® Since the obligation could have been determined 
by oral testimony,?° the decision to reduce the oral agreement to writing means 


*7 284 Ill. App. 181, 1 N.E. 2d 717 (1936). 


"8 The plaintiff contended and apparently the court agreed that while ‘‘conditional deliver 
may be shown outside the language of the contract . . . [if] the contract on its face denies the 
existence of any such condition, or where by necessary implication such condition is impossible, 
then to permit parol proof to the contrary would not only vary but destroy the agreement.” 
Ibid., at 194, 722. This point is implied in Cannon v. Michigan Mutual Life Ins. Co., 103 II. 
App. 414 (1902) in which the oral agreement was offered to show that a written condition for 
delivery within the contract was not operative. 

** This function of writing is of recent origin. The early history of the magic of writing 
shows a distinct distrust of everything written, which may be viewed as a consequence of 
widespread illiteracy. See 9 Wigmore, Evidence § 2426 (3d ed., 1940). 

*° The law has placed some restrictions upon this method of proof by virtue of such legisla- 
tion as the statute of frauds. The transfer of property interests requires a written instrument, 
and parol agreements are not binding unless they have been partially executed. So the resort 
to writing for this purpose is not relevant to the parol evidence rule. If there were no statute of 
frauds, the parol evidence rule would not forbid the proof of many oral agreements for the 
transfer of property. The clearest case wou Idbe a completely oral agreement. 
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that the parties prefer to rely on the writing. It is a decision that the writing 
is to be the best evidence of their agreement.” 

The recognition of this function eliminates the controversy between those 
who contend that the writing is only the best evidence of the terms within it and 
those who contend that it is the best evidence of the entire agreement. It is clear 
that a legal obligation can be altered as significantly by changing a written term 
as by adding another one. Since the only reason for executing the document 
is to make certain that the obligation is determined by the writing, the writing 
must be considered the best evidence of the entire agreement. Thus it should 
not make a difference to the court whether a party offers to prove a prior agree- 
ment to alter an existing term or add another. Because both would vary the 
written obligation, neither should be admitted.” 

This is the basis for the magic of the writing. Transformed into a legal con- 
cept, it is the parol evidence rule which declares evidence of prior agreements in- 
admissible to alter a writing that contains a complete legal obligation. The 
process for the court is to determine whether the writing has sufficient terms to 
describe a complete legal obligation.” If it does, the court must decide that it 
represents the entire expression of the agreement. Several decisions contain an 
accurate statement of the rule.*4 Yet despite the variety of ways to describe 
the rule, the results have been consistent with this fundamental formulation.” 


** But see Wigmore’s comment that ‘‘the rule is in no sense a rule of Evidence, but a rule of 
Substantive Law. It does not exclude certain data because they are for one or another reason 
untrustworthy or undesirable means of evidencing some fact to be proved.” 9 Wigmore, Evi- 
dence § 2400 (3d ed., 1940) at 3. 

™ Since a parol agreement is promissory in nature, it can only seek to change the promissory 
language of the writing. Nothing involved in the parol evidence rule could preclude alteration of 
factual statements found to be untrue. Thus, it is a common rule that receipts can be altered 
by parol evidence. Starkweather v. Maginnis, 196 Ill. 274, 63 N.E. 692 (1902); Richardson v. 
Hadsall, 106 Ill. 476 (1883); White v. Merrell, 32 Ill. 511 (1863). Similarly, receipts within 
contracts can be varied but not the promissory language. Hossack v. Moody, 39 Ill. App. 17 
(1890); Andrus v. Mann, 92 Ill. 40 (1879). This notion is applied to recitals of consideration. 
Spence v. Central Accident Ins. Co., 236 Ill. 444, 86 N.E. 104 (1908) (insurance policy); 
Ludeke v. Sutherland, 87 Ill. 481 (1877) (deed). Attempts have been made to show parol 
agreements by alleging them to be part of the consideration recited, which may be varied, but 
the attempts have been properly rejected. Hagen v. Lehmann, 317 Ill. 227, 148 N.E. 57 (1925). 
But cf. Metzger v. Emmel, 289 Ill. 52, 124 N.E. 360 (1919). 

*3 This is not the ordinary way in which the rule is described. See, e.g., Greene, Theories of 
Interpretation in the Law of Contracts, 6 Univ. Chi. L. Rev. 374 (1939). Yet the Illinois de- 
cisions have usually adopted this language. See cases cited note 24 infra. 

** Ginsburg v. Warczak, 330 Ill. App. 89, 69 N.E. 2d 733 (1946); Armstrong Paint Works 
v. Continental Can Co., 301 Ill. 102, 133 N.E. 711 (1922); North Shore Lumber Co. v. South 
Side Lumber Co., 176 Ill. App. 96 (1912); Fuchs & Lang Co. v. Kittredge & Co., 242 Ill. 88, 
89 N.E. 723 (1909); Osgood v. Skinner, 211 Ill. 229, 71 N.E. 869 (1904); Telluride Power Co. 
v. Crane Co., 208 Ill. 218, 70 N.E. 319 (1904); Union Special Sewing Machine Co. v. Lock- 
wood, rro Ill. App. 387 (1903); Keegan v. Kinnaire, 12 Ill. App. 484 (1882). 

*s A good indication of the confusion surrounding the rule is the insertion in a contract of a 
provision declaring that no agreements other than those in writing have been made. If the 
writing is complete, other agreements cannot be shown and if incomplete, they must be shown. 
Some courts have not referred to the clause in their decisions. Lyon & Healy, Inc. v. Central 
States Hotel Co., 296 Ill. App. 245, 16 N.E. 2d 155 (1938) (parol evidence admitted for an 
incomplete writing); Smith v. Rust, 310 Ill. App. 47, 33 N.E. 2d 723 (1941) (parol evidence in- 
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The analysis of the other statements of the rule depends upon the development 
of two aspects of the rule. The first is the class of agreements which brings the 
rule into operation. When the rule is operative, the second aspect relates to 
those agreements which are excluded by the rule. 

The magic of the writing is a legal concept based upon the intention of the 
parties to have their obligation determined by the writing. The implication is 
that the writing must contain enough terms to constitute a complete obligation. 
When it does not, parol testimony must furnish the missing terms.** The 
plaintiff in Van Kirk v. Scott’ sought to recover for breach of an employment 
contract. The only written evidence of the agreement was as follows: “Will 
draw at the rate of $3,750 per annum. If J. D. C. V. incapacitates himself for 
business by intemperance, his salary will be stopped until he shows himself to 
be fully recovered and fit for business to the satisfaction of C., P., S. & Co.’”* 
The court found the memorandum “totally incapable of interpretation or of 
enforcement” and thus found it necessary to receive parol testimony to deter- 
mine the contract.*® But the magic of writing is not always displaced because 
of an incomplete writing. Whenever the missing term may be implied as a 
matter of law, the writing is treated as if it were complete.*° Thus for example, 


admissible for a complete contract). Others have declared it binding when the writing was 
complete, Metropolitan Life Ins. Co. v. Schwarz, 310 Ill. App. 205, 33 N.E. 2d 934 (1941), and 
not binding when the writing was incomplete, Air Conditioning Corp. v. Honaker, 296 III. 
App. 221, 16 N.E. ad 153 (1938). 


26 A written instrument in the form of an incomplete obligation cannot perform its function. 
So it is no longer possible to reason from this function in order to prohibit a party from showing 
an agreement contrary to a written term. Yet an unambiguous written term may not be 
altered. For a case in accord with this last proposition see Carlton v. Smith, 285 Ill. App. 380, 
2 N.E. 2d 116 (1936). See also Meyer v. Sharp, 341 Ill. App. 431, 435, 94 N.E. 2d 510, 512 
(1950); Offenberg v. Arrow Distilleries Co., 222 Ill. App. 512, 516 (1912); Durham v. Lathrop, 
gs Ill. App. 429, 433 (1900); Fuchs & Lang Co. v. Kittredge & Co., 242 Ill. 88, 89 N.E. 723 
(1909); Sabo v. Nimett, 178 Ill. App. 459 (1913). 


27 54 Ill. App. 681 (1894). 
8 Tbid., at 684. 


9 Ibid., at 685. For other examples of the admissibility of parol evidence to supplement 
incomplete writings, see Meyer v. Sharp, 341 Ill. App. 431, 94 N.E. 2d 510 (1950); Foerster v. 
L. Fish Furniture Co., 265 Ill. App. 410 (1932); Durham v. Lathrop, gs Ill. App. 429 (1900); 
Millers’ Nat’l Ins. Co. v. Kinneard, 35 Ill. App. 105 (1889); St. Clair County Benevolent 
Society v. Fietsam, Adm’r, 97 Ill. 474 (1881); Offenberg v. Arrow Distilleries Co., 222 Ill. App. 
512 (1921); Bross v. Cairo and Vincennes R. Co., 9g Ill. App. 363 (1881). 


3° Davis v. Fidelity Fire Ins. Co., 208 Ill. 375, 70 N.E. 359 (1904); Union Special Sewing 
Machine Co. v. Lockwood, rro Ill. App. 387 (1903). There is a second line of cases involving 
an implication of law which prohibits the introduction of evidence to show a parol agreement 
contrary to the implication. These cases involve a written agreement containing sufficient 
terms to be complete. Having conveyed real estate by sufficient deed, and without reservation 
of the crops, the grantor cannot show an oral agreement reserving the unsevered crops and 
shrubbery which by law pass with the land. Damery v. Ferguson, 48 Ill. App. 224 (1892); 
Smith v. Price, 39 Ill. 29 (1865). A grantee cannot show an oral agreement that a portion of 
the purchase price for land was to be refunded if a survey found the acreage to be less than 
stated, when the contract contained a fixed price and the land was described both by its legal 

/ 
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an agency contract silent only as to its duration is a complete written obliga- 
tion since the tenure supplied by law is at the will of the parties. 

The description of the first aspect has shown that for the purpose of the parol 
evidence rule’s becoming operative, contracts are divided into two classes. 
One is composed of writings embodying enough terms to constitute a complete 
obligation. The other is composed of agreements in any other form. While the 
rule operates to exclude agreements tending to alter the legal obligation in 
the former but not in the latter class, it has also been shown that parol agree- 
ments tending to vary written terms in incomplete writings were similarly ex- 
cluded, but for another reason not yet examined. 

Yet there is nothing cosmic about the magic of the writing which prohibits 
the parties from changing their minds after the document has been executed. 
So there is no problem in admitting evidence to show a subsequent agreement.*+ 
With respect to the rule’s temporal limitation, the agreements which remain 
to be excluded must be those made prior to the instrument. By definition, the 
written terms represent the final agreement about those terms and all prior 
agreements pertaining to the written terms must be excluded. The subsequent 
agreement always controls. And it is for this reason that the written terms, even 
those of an incomplete obligation, cannot be varied.’ There remain only prior 
agreements pertaining to terms not expressed in a complete writing to be ex- 
cluded because of the parol evidence rule. 


designation and by acreage, because by law the legal designation controls. Hill v. Hatfield, 
72 Ill. App. 534 (1897). But cf. Ludeke v. Sutherland, 87 Ill. 481 (1877). Since implications of 
law can be negated by agreement, Sterling-Midland Coal Co. v. Great Lakes Coal & Coke Co., 
334 Ill. 281, 165 N.E. 793 (1929), and since parol testimony of the negation is not admissible 
to alter a written obligation, the implication of law must have been treated as if it were a 
written term. 


3* Union Special Sewing Machine Co. v. Lockwood, 110 Ill. App. 387 (1903). 
# See discussion in note 26 supra. 


33 “Tt is competent to show by parol a subsequent verbal change, modification or discharge 
of a written contract. . . .” Redden v. Inman, 6 Ill. App. 55, 59 (1880). Accord: Lyon & Healy, 
Inc. v. Central States Hotel Co., 296 Ill. App. 245, 16 N.E. 2d 155 (1938). 


34 A term may of course refer to some prior negotiation in which case the writing will be 
qualified to that extent. Durham v. Gill, 48 Ill. 151 (1869); Gage v. Cameron, 212 Ill. 146, 
72 N.E. 204 (1904). 


38 It is no exception to this conclusion ‘‘that the rule only applies to unexecuted parol agree- 
ments.” Warder, Bushnell & Glessner Co. v. Arnold, 75 Ill. App. 674, 675 (1897). Facts similar 
to the Warder case are presented in Wood v. Dillon, 329 Ill. App. 16, 66 N.E. ad 743 (1946) 
and Robbins v. Conway, 92 Ill. App. 173 (1900), but there was no discussion of this point. 
In Green v. Gawne, 382 Ill. 363, 47 N.E. 2d 86 (1943), a parol agreement executed for seven 
years was treated as if it were prior and unexecuted. While an executed agreement is, at its 
origin, a prior agreement, its execution occurs subsequent to the signing of the document, and 
it is treated like any other new and subsequent agreement and thus becomes admissible under 
the parol evidence rule. Gault v. Hunt, 183 Ill. App. 77 (1913) (semble). 

Some agreements chronologically subsequent have been in issue under the parol evidence 
rule which required that they be labeled as prior or contemporaneous agreements. Ryan 
v. Cooke, 172 Ill. 302, 50 N.E. 213 (1898); Cooney v. Murray, 45 Ill. App. 463 (1892). 
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If the intended function of writing within the commercial world is to be ac- 
curately reflected by the law, then upon the introduction of a complete written 
obligation, the legal concept ought to make inadmissible any evidence of prior 
agreements for the same transaction tending to add a term to the writing. The 
statement as found in the decisions is “[i]f it imports on its face to be a complete 
expression of the whole agreement,—that is, contains such language as imports 
a complete legal obligation,—it is to be presumed that the parties introduced 
into it every material item and term, and parol evidence cannot be admitted 
to add another term to the agreement although the writing contains nothing 
on this particular term to which the parol evidence is directed.” This is not 
merely the most accurate and significant way to describe the function of writ- 
ing as a legal concept. It makes the results of the parol evidence decisions 
consistent. 

Yet, the writers have described the rule differently. Professor Sharp has said 
that “(t]he court indeed first considers whether it is sensible to suppose that 
such a collateral understanding in view of all the circumstances might in fact 
have been made and not superseded by the writing.”’’ If it is sensible to sup- 
pose that the parol agreement was made and not superseded by the writing 
whenever the writing is an incomplete obligation, this is a restatement of the 
concept previously derived. But taken in its ordinary sense, Professor Sharp’s 
statement is a difficult test. 


36 Armstrong Paint Works v. Continental Can Co., 301 Ill. 102, 106, 133 N.E. 711, 713 
(1922). A less articulate statement is that ‘“‘prior parol agreements are inadmissible to vary, 
contradict or add to the terms of a written contract.” Baltimore and Ohio R. Co. v. Brant, 
17 Ill. App. rg51, 153 (1885). See also Jones v. Aetna Ins. Co., 226 Ill. App. 160 (1922). A 
second form is that prior parol agreements are inadmissible to impair the legal effect of a written 
agreement. Smith v. Price, 39 Ill. 29 (1865). An early description of the rule was that contracts 
cannot rest partly in writing and partly in parol. Lane v. Sharpe, 4 Ill. 566 (1842); O’Reer v. 
Strong, 13 Ill. 688 (1852); Wear v. Parish, 26 Ill. 240 (1861); Hartford Fire Ins. Co. v. Webster, 
69 Ill. 392 (1873); Wood v. Surrells, 89 Ill. 107 (1878); Graham v. Eiszner, 28 Ill. App. 269 
(1888); Cooney v. Murray, 45 Ill. App. 463 (1892); Over v. Walzer, 103 Ill. App. 104 (1902). 
During this same period, however, the decisions, in effect, repudiated this rule by admitting 
parol agreements wherever an incomplete writing was found. Ludeke v. Sutherland, 87 Ill. 481 
€1871); Millers’ Nat’] Ins. Co. v. Kinneard, 35 Ill. App. 105 (1889); Durham v. Lathrop, 95 
Ill. App. 429 (1900). 

37 Sharp, Promissory Liability, 7 Univ. Chi. L. Rev. 1, 8 (1939). Cited in support of this 
formulation are Mitchell v. Lath, 247 N.Y. 377, 160 N.E. 646 (1928) and Danielson v. Bank 
of Scandinavia, 201 Wis. 392, 230 N.W. 83 (1930). The Mitchell case involved a complete 
written contract for the sale of real estate. The plaintiff sought to add an oral agreement 
(based on the same consideration) to the effect that an ice house belonging to the seller and 
located on another’s property adjacent to the land being purchased was to be removed. The 
offer of proof was inadmissible. The Danielson case involved the sale of a mortgage evidenced 
by a writing that contained only a receipt of the price, the interest rate, and a promise by 
the seller to keep the mortgage instrument in his vault for the buyer. To this incomplete 
writing the court admitted evidence to show an oral agreement requiring the seller to refund 
the purchase price if the buyer were not satisfied. Properly interpreted as precedent, these 
cases support the theme of this comment as well as any cases which could be cited. See.Good- 
hart, Determining the Ratio Decidendi of a Case, 40 Yale L.J. 161 (1930). The language in 
these decisions and the conclusion which was properly drawn from the language by Professor 
Sharp are considered on p. 357 infra. 
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None of the agreements excluded by the court require any imagination to 
suppose that they could have been made. And the difficulty with inquiring 
whether it is sensible to suppose the agreement was made is that, if properly de- 
termined, proof of any parol agreement would not be excluded. For a court 
which thinks the agreement was made has really decided that if the party were 
given an opportunity, he could probably prove the agreement. The contrary is 
true of a court believing that it is not plausible to suppose the agreement was 
made. The process of predicting whether or not the agreement can be proved 
has nothing to recommend it when the same conclusion can be accurately and 
reliably reached by the adversary proceeding. So this aspect of the test simply 
advocates that the parol evidence rule ought not to exist and is of no help in 

The remaining question of this test is whether it is plausible that the writing 
did or did not supersede the parol understanding. If “supersede” means that 
subsequent agreements control prior ones about the same term, the test would 
exclude any attempt to vary a written term by parol evidence of a prior agree- 
ment. But it has been shown that this result is not necessarily attributable to 
the parol evidence rule. If Professor Sharp’s test is to apply as the parol evi- 
dence rule, it must encompass the case in which an attempt is made to add a 
term to the writing. To this extent, the second aspect of the test is difficult to 
apply. 

If the court is to ask the parties whether they intended by the writing to 
supersede the parol agreement, the party offering to show the agreement un- 
doubtedly will answer negatively. The other party undoubtedly will answer 
affirmatively. So this is not a very useful inquiry. The writing, which by defini- 
tion does not embody the term, will not help unless the court is interested in the 
completeness of the writing. But this would be to take the test in its broadest 
meaning—a restatement of the rule derived from the function of writing. It can 
always be urged that the court could look at the circumstances of the case. But 
having looked, the court is no closer to a decision. It has not been told what 
circumstances are to be controlling. Thus, if taken in any but its broadest sense, 
Professor Sharp’s rule is an unworkable one. 

For Wigmore, the rule is “that when the parties have embodied a transaction 
in a single document, the writing is indisputable as to the terms of the transac- 
tion. . . .””3* In simple language, the rule is that when all the terms are in a 
writing, the writing contains all the terms. Nothing can be gained by accepting 
an offer to prove another term when by definition it does not exist. But in every 
case the contention is that all the terms are not in the writing. A rule which 
supplies the basis for deciding cases which never arise is not a very useful rule. 

A cursory examination of the cases shows that the question is not whether 
a party has sufficient proof, but whether the court ought to listen to the proof 
at all. To make this rule applicable to this question, it was given a mystic name, 


3* g Wigmore, Evidence § 2426 (3d ed., 1940) at 79. 
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integration,** and the question in those terms became whether the parties in- 
tended to integrate their agreement.** When the parties are asked whether they 
intended to embody all the terms in the writing, the one offering to prove the 
agreement will answer negatively and the other will answer affirmatively. If 
the alleged agreement were not in fact made, then there are no other terms of the 
transaction. The affirmative answer is right and the other is meaningless. The 
offer of proof will be rejected. If the alleged agreement were in fact made, then 
there is another term to the transaction, and since the question is designed to 
give effect to their intent, both parties by their answers will require that the 
agreement be enforced. It is the intent of the one giving the affirmative answer 
that all terms be embodied in the writing and thus to embody the one in ques- 
tion. The other party did not intend to embody the term in the writing and 
thus intended it to be operative in addition to the terms in the writing. 

The ultimate determination of this question depends upon whether a party 
has sufficient evidence to support his allegation. The rule cannot help the court 
decide whether to hear the proof in the first instance. So if this were the rule, 
the result of its application would be no result at all. 

Having offered a rule which is a truism and a criterion which involves no 
alternative, Wigmore offers another test. No longer interested in the actual 
intent, “the chief and most satisfactory index for the judge is found in the cir- 
cumstance whether or not the particular element of the alleged extrinsic negotia- 


3° The ‘‘process of embodying the terms of a jural act in a single memorial may be termed 
the Integration of the act... .” Ibid., § 2425 at 76. The integration theory has been adopted 
in Air Conditioning Corp. v. Honaker, 296 Ill. App. 221, 16 N.E. 2d 153 (1938); 3 Corbin, 
Contracts § 573 (1st ed., 1951) at 216. Wigmore points out that the single memorial may be 
oral as well as written so that the rule would apply to oral integration. He relies entirely for 
this view upon Gilbert & Co. v. McGinnis, 114 Ill. 28, 28 N.E. 382 (1885). In that case, the 
terms of an oral agreement provided that the buyer advance money from time to time on a 
crop contract. The buyer subsequently refused to advance money unless the seller would ex- 
ecute a note. The seller refused to execute the note and informed the buyer that the crops 
would not be delivered when due. The buyer offered to show a trade custom that notes were to 
be given in this situation. Because a trade custom may only be shown to explain an ambiguous 
term and because the court found the term to be clear, the offer were rejected. The court 
said ‘‘[t}he rule . . . is equally applicable to a verbal contract, where the terms of it are defi- 
nitely fixed, as they are in the present case.” Ibid., at 33, 383. It is this statement which is 
quoted by Wigmore in support of his point. 9 Wigmore, Evidence § 2425 (3d ed., 1940) at 
79 n. 5. Yet the evidence excluded was not a parol agreement. The rule in the quotation was 
not the rule of integration by which the court seeks to determine whether the parties intended 
to embody all the terms in a single utterance. It was conceded that there were no additional 
terms and this was an attempt to vary the plain meaning of a term by a trade custom which 
Wigmore declares to be outside the scope of the integration question. Ibid., § 2464 at 211. 


#**The fundamental question is as to the intent of the parties to restrict the writing to 
specific elements or subjects of negotiation .. . and if that intent existed, then the other 
subjects . . . can be established. . . .” 9 Wigmore, Evidence § 2431 (3d ed., 1940) at 102. The 
contrary and controlling notion for the courts is that ‘‘the contentions of the parties to the 
contract are not the criterion which should guide the court in determining whether the written 
contract is a full expression of the agreement of the parties. The court must determine this 
from the writing itself.” Armstrong Paint Works v. Continental Can Co., gor Ill. ro2, 106, 133 
N.E. 711, 713 (1922). 
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tion is dealt with at all in the writing.” This test, for example, operates to ex- 
clude a parol agreement that would require a maximum ash content for coal 
when the writing specified the screening size, because the writing has dealt with 
the quality of the coal. It operates to exclude every agreement tending to vary 
a term of the writing. Yet, it has been shown that this result is not attributable 
to the parol evidence rule but to the fact that subsequent agreements control 
prior ones. If the parol evidence rule does anything it must exclude parol agree- 
ments adding terms to the writing and this test would always admit them. 

Wigmore offers a final method of ascertaining the parties’ intention to inte- 
grate which is similar to the subject matter test. The rule should be applied 
“only after a comparison of the kind of transaction, the terms of the document, 
and the circumstances of the parties.”’** Yet without more, a comparison of these 
elements cannot lead to a conclusion that the parties have or have not intended 
to integrate their agreement. The test is an enthymeme. 

Wigmore has offered nothing to explain the decisions under the parol evidence 
rule. He has criticized the only legal concept which can account for the results 
and which can be derived from the function of writing in the commercial world. 
He has said that the “conception of a writing as wholly and intrinsically self- 
determinative of the parties’ intent . . . is an impossible one.”’*4 And yet he be- 
lieves that writing does more than replace witnesses as a mode of proof. The 
writing for Wigmore “is the act, not merely one of the possible ways of proving 
the act.” This is to say that “(t]he writing itself is operative. . . .”4 This is 
the conclusion which was here reached after examining the relationship of the 
delivery doctrine to the parol evidence rule. The conclusion was that the writing 
had significance of its own and upon delivery was more important than the 
actual obligation. This is the magic of writing which formed the principal 
notion of the parol evidence rule. So Wigmore can now be seen as an advocate 
of the legal concept he sought to condemn—a rule which makes evidence of 
prior parol agreements inadmissible to alter a complete legal obligation in 
writing. 

Ill 

The effect of writing upon the determination of contract obligations has been 
analyzed with respect to the admissibility of parol agreements. It is impossible to 
decide the admissibility question or to define the obligation until the written 
terms have been interpreted. So the parol evidence rule inyolves both the selec- 
tion and the interpretation of contractual terms. 

“9 Wigmore, Evidence § 2430 (3d ed., 1940) at 98. 

— Coal Co. v. Great Lakes Coal & Coke Co., 334 Ill. 281, 165 N.E. 793 

“3g Wigmore, Evidence § 2442 (3d ed., 1940) at 132. 

“4 Thid., § 2431 at 103. 

« Ibid., § 2426 at 87. Note that Wigmore also asserted that “‘a writing is, of itself alone 
considered, nothing,—simply nothing.” Ibid., § 2400 at 5. 

“ Thid., § 2426 at 87. 
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The interpretation aspect is stated as a rule which admits parol evidence to 
explain ambiguous terms.‘ In the sense that most words have more than one 
meaning, ambiguity is always present. The result of using this definition would 
be to make the parol evidence rule completely ineffective. So an ambiguous 
term must be one for which the appropriate meaning is not clear. 

The search for appropriate meanings is the function of the objective theory. 
The appropriate meaning for this theory is the one upon which the promisee may 
reasonably rely. It involves the standard of the reasonable man. The rule about 
trade usage, for example, describes the framework of knowledge within which 
he selects the appropriate meaning. When a term is ambiguous within its 
written context, trade usage is admissible, and if the meaning is then clear, no 
further parol evidence may be received.“ But if there is no usage to explain an 
ambiguous term, then parol evidence is admissible.“* Where a term is clear 
within its written context, usage is nevertheless admitted** unless it has been 
negated by agreement appearing in the writing.* 

Since usage may always be shown unless it is expressly negated, it is apparent 
that commercial understandings are part of the framework for interpreting 
contracts. The rule which admits parol evidence to explain ambiguities does so 
when the written context and the commercial understandings are unable to 
provide meaning for which there is no likely alternative. The doctrine about 
interpretation for the parol evidence rule is therefore the objective theory. . 

It was shown that to the extent the parol evidence rule selects terms, the rule 
is based upon a commercial understanding about the significance of writing. 
The rule about trade usage has shown that commercial understandings are 
included within the framework in which the objective theory determines contract 
obligations. Consequently, the rule about trade usage has shown that it was the 
objective theory which actually excluded evidence of prior parol agreements 
to add a term to a complete writing.” 


47 See, e.g., Armstrong Paint Works v. Continental Can Co., 301 Ill. 102, 133 N.E. 711 
(1922). 

Chicago Portland Cement Co. v. Hofman, 168 Ill. App. 71 (1912); Packard v. Van 
Schoick, 58 Ill. 79 (1871). 

# Air Conditioning Corp. v. Honaker, 296 Ill. App. 221, 16 N.E. 2d 153 (1938). 

5° Leavitt v. Kennicott, 157 Ill. 235, 41 N.E. 737 (1895). The court in Steidtman v. Joseph 
Lay Co., 234 Ill. 84, 88, pie N.E. 640, 642 (1908) stated that ‘‘[tJhe testimony of witnesses is 
admissible to explain not only technical words of art or science, but words or phrases having 
o intel sesamiae af c epeaiel meading' Samiax ailing trade, business or profession.” 

5* Winnesheik Ins. Co. v. Holzgrafe, 53 Ill. 516 (1870); First Trust & Savings Bank v. 
Economical Drug Co., 250 Ill. App. 112 (1928); Gilbert & Co. v. McGinnis, 114 Ill. 28, 28 
N.E. 382 (1885). 

% See the opinion of Frank, J. in Zell v. American Seating Co., 138 F. 2d 641 (C.A. 2d, 
1943), rev’d 322 U.S. 709 (1944). Note, however, that some of the writers have the 
position that objective theory requires that mutual expressed understanding about the mean- 
ing of any words be given effect despite the fact that the words have a different meaning in 
the writing. See, e.g., Grene, Theories of Interpretation in the Law of Contracts, 6 Univ. Chi. 
L. Rev. 374 (1939). 
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Since it is really the objective theory which selects as well as interprets the 
terms of a contract when writing is involved, the place of the parol evidence rule 
in the law of contracts is clear. It is a restatement of the objective theory for a 
select group of cases. 


CONTRACTION OF FEDERAL JURISDICTION: 
CONVENIENCE OR NECESSITY? 


While events national and international do steadily press 
Swale thelr gona auibeah, ben-euneie.aannanalidati, 
possibly gallant, but paw eventually futile 

attempts to restore states-righ 


—Ciark, J. 


Thus did one of the nation’s eminent jurists rebuke a majority of his court for 
a new contraction of federal jurisdiction in favor of state courts. The national 
courts do seem to be making an effort to contract their jurisdiction, if not to 
“restore states-rightism.” Arguably, the greatly increased scope of federal 
activities may warrant such a result. Federal dockets are overcrowded with 
cases arising under federal statutes. Part of the total burden could be removed 
by deferring to the state courts in specific areas. Such action might make for 
greater harmony between the two systems and add to the dignity of the federal 
courts.? Congressional determination of federal jurisdiction, however, sets a 
definite limit on the extent to which federal courts may contract their jurisdic- 
tion in accordance with their own views of convenience and the federal-state 
relationship. 

A contraction of federal jurisdiction may be desirable in certain situations 
where Erie R. Co. v. Tompkins’ makes definitive rulings by federal courts 
impossible. In cases where its jurisdiction is based solely on diversity of citizen- 
ship, a federal court, under the Erie doctrine, must look to the law of the state 
in which it sits for its rules of decision (except for questions involving the federal 
constitution or statutes). Even when the rule of the state is unsettled, the 
federal court must still, in theory at least, apply what it finds the state law to 
be.‘ Unlike the case of a state court’s ruling on a federal question, however, a 
federal court’s determination of state law cannot be appealed to the siate su- 
preme court. An anomalous situation may arise in which a state issue is adjudi- 
cated by the federal court, only to be decided differently thereafter in the state 


* Beiersdorf v. McGohey, 187 F. 2d 14, 17 (C.A. ad, 1951). 

2 Frankfurter, Distribution of Judicial Power Between the United States and State Courts, 
13 Cornell L.Q. 499 (1928). 

3 304 U.S. 64 (1938). 

4 Cities Service Oil Co. v. Dunlap, 308 U.S. 208 (1939); McClare v. Mouton, 123 F. ad 450 
(C.A. roth, 1941); Federal Court’s Disposition of Unsettled Questions of State Law, How a 
Federal Court Determines State Law, 48 Col. L. Rev. 575 (1948); How a Federal Court De- 
termines State Law, 59 Harv. L. Rev. 1299 (1946). 
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courts. Since one aim of the Erie doctrine is the securing of uniformity in the 
law, it is not surprising that federal jurisdiction has been curtailed where there 
is a possibility that this problem might arise. 

An analogous problem arises when an unconstrued state statue or its enforce- 
ment is alleged to be unconstitutional. Here, unlike cases of simple diversity, 
the presence of a federal question will always provide a basis for federal juris- 
diction. Nevertheless, the basic problem is the same. The federal court faces the 
possibility of deciding a constitutional issue raised by a state statute which the 
state courts may construe so as to avoid the constitutional problem entirely. 
Since under standard canons of statutory interpretation, federal courts avoid 
unnecessary constitutional decisions,’ federal jurisdiction has been curtailed 
here too. A similar curtailment has occurred where other fields of state endeavor 
have been declared, either by congressional or judicial fiat, to be more properly 
adjudicated in the first instance in the state courts.* 

The abolition of diversity jurisdiction’ and a rule forbidding federal courts to 
take jurisdiction over matters involving unconstrued state statutes provide 
obvious solutions to the problems just raised." But until very recently the 
courts have had to content themselves with the few exceptions to general rules 
of federal jurisdiction carved out by Congress and a rather piecemeal solution 
evolved from the cases. The basic problem remains in many areas. 

Although federal diversity jurisdiction is sometimes spoken of as an absolute 


right,” it is in reality a statutory grant dating from the Judiciary Act of 1789." 
Federal question jurisdiction dates from the Act of March 3, 1875." Prior to 
that time, such cases were pursued in the state courts and reviewed in the 
United States Supreme Court under Section 25 of the Judiciary Act of 1789." 
Until relatively recently the federal courts carefully guarded the legislative 


* sSee Guaranty Trust Co. of New York v. York, 326 U.S. 99, 108 (1945); Moore, Judicial 
Code 317 (1949). 

* The problem here exists independent of Erie R. Co. v. Tompkins, since even under the 
doctrine of Swift v. Tyson, 16 Pet. (U.S.) 1 (1842), the federal courts were bound by the state 
courts’ interpretation of the state statutes. 

7 Alma Motor Co. v. Timken-Detroit Axle Co., 329 U.S. 129 (1946). 

* One possible explanation for the jurisdictional curtailments, hewever, must not be over- 


relieve their crowded dockets, or, in the case of the Supreme Court, to protect its power over 
its own docket. This latter is especially true where there is an appeal as a matter of right. See 
Stainback v. Mo Hock Ke Lok Po, 336 U.S. 368, 375 (1950). 

* See Burford v. Sun Oil Co., 319 U.S. 315, 336 (1943) (dissent of Justice Frankfurter); 
Frankfurter, op. cit. supra note 2; Federal Jurisdiction—Effect of Undetermined State Law, 
7 Univ. Chi. L. Rev. 727 (1940). 

1° See Alabama Public Service Comm’n v. Southern Ry. Co., 341 U.S. 341, 351 (1951) (con- 
curring opinion of Justice Frankfurter); Editorial, 18 Case and Comment 28 (1911). 

* See Checker Cab Mfg. Co. v. Checker Taxi Co., 26 F. 2d 752 (N.D. Ill, 1928) (consti- 
tutional right of federal jurisdiction). 

™ 1 Stat. 73 (1789), as amended, 28 U.S.C.A. § 1332 (1950). 

3 18 Stat. 470 (Vol. 3) (1875). 4 1 Stat. 85 (1789). 
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grant of jurisdiction, and the first exceptions came from Congress. The “‘Three- 
Judge Court Act,” first passed in 1910, requires that all federal suits to enjoin 
the operation or enforcement of a state statute alleged to violate the Constitu- 
tion of the United States be heard by a district court of three judges, one of 
whom shall be a circuit judge. Direct appeal to the Supreme Court is a matter of 
right.** This act was not originally directed at the problem of state-federal court 
relationships; it was an attempt to prevent lower federal courts from excessive 
interference with state legislation in certain “sensitive” areas.'? By the incon- 
venience it has caused the parties and judges, the Three-Judge Court Act has re- 
sulted in some lessening of the number of cases involving unconstrued state 
statutes."® But as a means of combatting the general problem raised by such 
cases, the act is haphazard and inefficient. Congress’ passage of the Johnson 
Act"? and the Anti-Tax Injunction Act** indicates that the Three- Judge Court 
Act was felt to be inadequate. The Johnson Act forbids federal district courts 
to take jurisdiction of suits to enjoin orders of state public utility rate-making 
boards if the state remedy is “plain, speedy and efficient.” Similarly, the Anti- 
Tax Injunction Act forbids jurisdiction to enjoin the assessment, levy, or collec- 
tion of a state tax when the state provides “a plain, speedy and efficient 
remedy.” In these two areas, a party can reach a federal court only by an ap- 
peal from the highest state court to the United States Supreme Court. 


These Acts of Congress aside, the federal courts have taken it upon them- 
selves to limit the exercise of their own jurisdiction." They have been quicker to 
recognize their jurisdiction than to grant and exercise it. At one pole, the clearest 
statement of the recognition of the duty to exercise a well-pleaded jurisdiction 
is found in Meredith v. Winter Haven.” Here, jurisdiction was based on both 


15 36 Stat. 539 (1910), as amended, 28 U.S.C.A. § 2281 (1950). 

"6 36 Stat. 1150 (1910), as amended, 28 U.S.C.A. § 1253 (1950). For this reason, the act is 
now construed with the intention of protecting the appellate docket of the Supreme Court. See 
Stainback v. Mo Hock Ke Lok Po, 336 U.S. 368, 375 (1950). If this is a proper analysis of the 
recent three-judge court cases, then their value as precedents has been misunderstood. In 
East Coast Lumber Terminal v. Babylon, 174 F. 2d 106 (C.A. 2d, 1949), an action to enjoin the 
enforcement of a city ordinance (and for that reason not requiring a special three-judge court), 
Judge Learned Hand applied the rules as formulated in the three-judge cases to deny federal 
jurisdiction, although the decision could have little or no effect on the appellate docket of the 
Supreme Court. 

11 The fear was not that the federal dockets were too crowded but that federal judges were 
too eager to enjoin even valid state statutes and administrative orders. Moore, Judicial Code 
1-54 (1949); Hutcheson, A Case for Three Judges, 47 Harv. L. Rev. 795 (1934); Warren, 
Federal and State Court Interference, 43 Harv. L. Rev. 345 (1930). 

8 See Stratton v. St. Louis Southwestern Ry. Co., 282 U.S. 10 (1930); Moore, Judicial 
Code 131 (1949); Hutcheson, op. cit. supra note 16. But see Stainback v. Mo Hock Ke Lok Po, 
336 U.S. 368, 375 (1950). 

19 48 Stat. 775 (1934), 28 U.S.C.A. § 1342 (1950). 

2° so Stat. 738 (1937), 28 U.S.C.A. § 1341 (1950). 

* This trend is comparatively new and parallels significantly the tremendous increase in 
federal legislation in recent times. 

320 U.S. 228 (1943). 
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diversity and the presence of a substantial federal question (the constitution- 
ality of a state statute). The Supreme Court held that the district court could 
not decline to exercise its jurisdiction merely because difficult and complicating 
questions of state law were involved.” But this rule was already riddled with 
exceptions which the court duly proceeded to list.** The exceptions were 
cast in the form of instances in which a federal court in equity should, in its 
discretion, deny or delay the exercise of its jurisdiction pending some action in 
the state courts. This discretion arose from general equitable powers and was 
not thought to apply generally to all federal cases,** even though almost identical 
problems might arise in suits at law. 

Probably the most venerable of these exceptions relates to suits to enjoin 
state criminal proceedings: Jurisdiction could be exercised only to prevent 
“irreparable injury which is clear, imminent, and substantial.” Of course, if 
doubt exists as to a crucial interpretation of state law, “injury is not clear,”’ 
and since it is rarely “imminent” if there is a suit to enjoin in the state court, 
federal courts have shown a great reluctance to act at all in this area.** The 


23‘‘(Tjhe difficulties in ascertaining what the state courts may hereafter determine the 
state law to be do not in themselves afford a sufficient ground for a federal court to decline to 
exercise its jurisdiction to decide a case which is properly brought to it for decision. . . . The 
diversity jurisdiction was not conferred for the benefit of the federal courts or to serve their con- 
venience. Its purpose was generally to afford to suitors an opportunity in such cases, at their 
option, to assert their rights in the federal rather than in state courts.” Ibid., at 234. Compare 
Cowling v. Deep Vein Coal Co., 183 F. 2d 652 (C.A. 7th, 1950). 

The district judges have had difficulty in applying this rule, e.g., Sussman v. Escambia 
County, 88 F. Supp. 480 (N.D. Fla., 1950); and the Supreme Court has had its troubles too. 
See Propper v. Clark, 337 U.S. 472, 486-92 (1949). There, the Court relied on the special com- 
petence of the lower federal courts in determining questions of state law. Rulings “‘by federal 
courts skilled in the law of particular states” would not be overruled “unless their conclusions 
[are] shown to be unreasonable.” Ibid., at 486-87. 


*4 Meredith v. Winter Haven, 320 U.S. 228, 231 (1943). 


*s ‘This use of the equitable powers is a contribution of the courts in furthering the har- 
monious relationship between state and federal authority without the need of rigorous con- 
gressional restriction of these powers.” R.R. Comm’n of Texas v. Pullman Co., 312 U.S. 496, 
500 (1941). 


+6 Beal v. Missouri Pacific R. Corp., 312 U.S. 45 (1941); Hague v. CIO, 307 U.S. 496 (1939). 


27 In this situation, the practice seems to be for the court to take jurisdiction but delay 
its exercise until] the statute has been construed in the state court. AFL v. Watson, 327 U.S. 
582 (1946); Chicago v. Fieldcrest Dairies, 316 U.S. 168 (1942); United Electrical R. & M. 
Workers v. Baldwin, 67 F. Supp. 235 (Conn., 1946). 

** The more usual practice is to deny jurisdiction entirely. Douglas v. Jeanette, 319 U.S. 
157 (1943); Watson v. Buck, 313 U.S. 387 (1941); Beal v. Missouri Pacific R. Corp., 312 U.S. 
45 (1940); Miami v. Sutton, 181 F. 2d 644 (C.A. sth, 1950); Bratley v. Nelson, 67 F. Supp. 272 
(S.D. Fla., 1946). 

In Merced Dredging Co. v. Merced County, 67 F. Supp. 598 (S.D. Cal., 1946) the condi- 
tions for exercising jurisdiction were met when there were threats of numerous criminal 
prosecutions, risk of fine and imprisonment, and threatened damage to the plaintiff’s property 
for which there was no one who could be compelled to respond. Also see Truax v. Raich, 239 
U.S. 33 (1915) where the result of the federal court’s failure to exercise its jurisdiction would 
have been loss of employment by plaintiff or criminal prosecution of his employer. 
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reasoning behind this restraint on jurisdiction is twofold. In the case of an un- 
settled state issue or an unconstrued statute, complications arise because the 
determinative law can only be authoritatively announced by the state courts. 
If the question is not as to the meaning of the criminal statute involved, but 
rather a question of its enforcement, the courts reason that this is a matter of 
strictly local policy, which should, in deference to the federal-state system, be 
decided upon in the first instance by local courts. The usual solution to these 
problems is a denial or a stay of federal jurisdiction. 

Similar reasoning helps explain the familiar rule denying federal jurisdiction 
before all state administrative remedies have been exhausted.’? Federal courts 
have also precluded themselves, as equity courts of first instance, from the im- 
portant area of state fiscal policy.*° Since Congress has expressly denied them 
a part of this area by statute," one might argue that the courts would be bound 
to operate wherever the congressional limitation did not apply. But the Su- 
preme Court, in Spector Motor Service v. McLaughlin, has extended the limita- 
tion imposed by the Anti-Tax Injunction Act to cover cases in which the state 
remedy is not certain, on the grounds that if the court ruled on the constitu- 
tionality of the state tax before its coverage was fully determined by the state 
court, the federal court might be making an unnecessary constitutional de- 
cision.3 


* Prentis v. Atlantic Coast Line, 211 U.S. 210 (1908); Chambless v. Cannon, 81 F. Supp. 


885 (W.D. Ark., 1949). But see Hillsboro v. Cromwell, 326 U.S. 620 (1946) (administrative 
remedies exhausted since opportunity to apply to appeal board had expired). Of course, these 
cases do not present the problem of federal-state court relationships in any pure form, since the 
same rule is applied as between federal courts and federal administrative agencies and be- 
tween state courts and state administrative agencies. 

Similarly, federal courts will refuse congressionally authorized jurisdiction in an action 
under the Bankruptcy Act where only issues of state law are to be determined. Thompson v. 
Magnolia Co., 309 U.S. 478 (1940). See also Pennsylvania v. Williams, 294 U.S. 176 (1935) 
(liquidation of an insolvent state bank by state officials). And the federal courts must refrain 
from exercising jurisdiction to interfere with a uniform state regulatory policy. Burford v. Sun 
Oil Co., 319 U.S. 315 (1943) (oil proration order involving state conservation policy). Contra: 
Parker v. Brown, 39 F. Supp. 895 (S.D. Calif., 1941), rev’d on other grounds, 317 U.S. 341 
(1942). 


3° Spector Motor Service v. McLaughlin, 323 U.S. ror (1944). Accord: Boyce v. Buscoglia, 
77 F. Supp. 753 (Puerto Rico, 1948). 


s* Anti-Tax Injunction Act, 50 Stat. 738 (1937), 28 U.S.C.A. § 1341 (1950). 
# 323 U.S. ror (1944). . 


33 The history of the Spector case exemplifies the tremendous waste of time and energy that 
can result from the Supreme Court’s timidity in making ‘‘unnecessary” constitutional de- 
cisions. The District Court had originally granted the injunction. The Supreme Court re- 
manded the cause to the District Court with directions to retain the bill pending the determina- 
tion of proceedings to be brought in the state courts. The Supreme Court of Errors of Connecti- 
cut held that the petitioner was subject to the tax, but refused to pass on the effect of the Com- 
merce Clause, the basis of the constitutional question. Thus the case came back to the Su- 
preme Court through the federal courts. In Spector Motor Service v. O’Connor, 340 U.S. 602 
(1951) the Supreme Court held the application of the tax to the petitioner invalid. This was 
seven years after the first Supreme Court case. 
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Probably the broadest statement of the rule underlying most of the excep- 
tions to the Winter Haven case is found in Texas Railroad Comm'n v. Pullman,}4 
a three-judge court case. A state administrative order allegedly resulted in 
unconstitutional discrimination in railroad employment. The Supreme Court 
thought that the federal equity court should exercise its discretion to hold in 
abeyance its jurisdiction over a case involving a “sensitive area of social policy 
... unless no alternative to its adjudication is open.’’5 Again, the purpose 
was the prevention of an “unnecessary decision” by the federal courts. Of 
course an alternative method of obtaining relief exists within the state courts in 
such situations; and therefore the only thing required to defeat the immediate 
exercise of federal jurisdiction is a “sensitive area of social policy.’’* 

The broad scope of the Pullman cases?’ is reaffirmed by the recent Supreme 
Court decision in Alabama Public Service Comm'n v. Southern Ry. Co.,3* a suit to 
enjoin the state commission from enforcing its ruling denying the petitioner 
the right to discontinue two passenger trains. On the grounds that intrastate 
railroad service regulation is ‘‘primarily the concern of the state’’s® and that 


34 312 U.S. 496 (1941). 


38 Ibid., at 498. This follows from the so-called rule of abstention: federal courts will not 
interfere in the state process where their discretion as courts of equity allows them to deny 
the remedy asked. ‘‘Abstention” is less a rule, however, than a statement of principle from 
which more particularized rules are drawn. The use of the word ‘‘discretion” seems to be mis- 
leading, for actually the rules, both for exercising and not exercising jurisdiction, seem hard and 
fast. Meredith v. Winter Haven, 320 U.S. 228 (1943). 


36 Congress has found such “‘sensitive” areas in both public utility rate making and state 
tax matters. See text and notes at notes 19, 20, and 31 supra. On the other hand, Congress 
has also outlined at least one area in which the jurisdiction is not to be defeated in the manner 
under discussion. 36 Stat. 1092 (1911), as amended, 28 U.S.C.A. § 1343 (1950) gives original 
jurisdiction, to the federal courts, of any case brought to redress a violation of civil rights, 
irrespective of the amount involved, and 36 Stat. 1096 (1911), as amended, 28 U.S.C. A. § 1443 
(1950) provides for the removal of a civil action or a criminal prosecution by a defendant who 
is denied his civil rights. The courts seem to have interpreted this mandate broadly. Goesaert v. 
Cleary, 335 U.S. 464 (1948); Hague v. CIO, 307 U.S. 496 (1939); Birmingham v. Monk, 185 
F. 2d 859 (C.A. sth, 1950). “‘It is true . . . the State and its municipalities . . . has [sic] wide 
discretion in determining its own public policy. . . . But it is equally true that the police 
power . . . is not above the Constitution.” Ibid., at 861; Butler v. Thompson, 184 F. 2d 526 
(C.A. 4th, 1950); Manchester v. Leiby, 117 F. 2d 661 (C.A. 1st, 1941). But see Cooper v. 
Hutchinson, 184 F. 2d 119 (C.A. 3d, 1950), where the district court was ordered to retain juris- 
diction of an injunction matter until the state law as to an accused’s right to an out-of-state 
counsel was determined in order to avoid an unnecessary constitutional decision. 


37 The force of the Pullman case as a precedent is weakened, however, by the fact that 
the lower federal courts have not been shocked into submission by the broad language used in 
the case. See for instance the following district court cases: Southern Ry. v. Alabama Public 
Service Comm’n, 91 F. Supp. 980 (M.D. Ala., 1950); Ann Arbor R. Co. v. Michigan Public 
Service Comm’n, 91 F. Supp. 668 (E.D. Mich., 1950); Mo Hock Ke Lok Po v. Stainback, 74 
F. Supp. 852 (Hawaii, 1947). The fact that the Supreme Court reverses these cases does not 


necessarily guarantee that the number of them going to the Supreme Court will be appreciably 
lessened in the future. 


38 341 U.S. 341 (1951). 
38 Ibid., at 346; North Carolina v. United States, 325 U.S. 507, 511 (1945). 
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adequate review of the administrative order was available in the state courts,” 
the Court ordered the district court to withhold the exercise of its jurisdiction 
as a matter of sound equitable discretion. Probably Justice Frankfurter is cor- 
rect when he states, in his concurring opinion, that “{t]he only reason for declin- 
ing to entertain the suit is that it may be more desirable as a matter of State- 
Federal relations for the order of a State agency to be reviewed originally in the 
State lower court and not to be challenged in the first instance in the federal 
court.’ 

Of course, if the state law on the subject is clear, i.e., the statute in question 
has already been construed by the state court, the Winter Haven rule is given 
full play.“ Other grounds for not invoking any of the exceptions to the Winter 
Haven rule include the inadequacy of the state remedy ;* the danger of a multi- 
plicity of suits ;*4 the law in question being the law of a state other than the one 
in which the federal court is sitting;* the state statute in question clearly 
dealing with a field which a federal statute has preempted ;* a clear congres- 


4 Alabama Public Service Comm’n v. Southern Ry. Co., 341 U.S. 341, 348 (1951). The 
state statute merely gave an appeal to a state court as a matter of right. There was no hint that 
such appeals are ever denied in any state. Justice Frankfurter, in his concurring opinion, said 
that this would make it impossible for any federal court ever to entertain a suit against any ac- 
tion of a state agency. Ibid., at 362. 


4 Tbid., at 361. Sometimes the denial of federal jurisdiction seems a necessity. See Paris v. 
Metropolitan Life Ins. Co., 167 F. 2d 834 (C.A. 2d, 1948), where federal jurisdiction would 
have opened the defendant to a very real threat of criminal prosecution. 

The broad language of the Southern Railway case may not be followed in all its ramifications 
by the lower federal courts and three-judge courts in particular. Perhaps the Supreme Court 
cases present a distorted picture of actual lower court practice. See cases cited note 37 supra. 
Itis not to be doubted that a similar discontinuance case would receive the same treatment 
by any federal court, but the extension to all cases arising out of state administrative determi- 
nations is dubious. The lower courts seem more concerned with the congressional mandate 
than does the Supreme Court, and for this reason the lower courts might be expected to continue 
to apply the traditional rules of federal jurisdiction, within very broad limits, even in the 
face of the line of cases from Pullman through Southern Railway. Of course, if the number of 
precedents becomes sufficiently large, the lower courts will undoubtedly fall in line. But 
since a decision on a jurisdictional question occupies as much of the court’s time as one on the 
merits, and does not necessarily preclude the latter, the Supreme Court’s inclination to de- 
cide cases in this fashion may lessen. See the dissenting opinion in Spector Motor Service v. 
O’Connor, 340 U.S. 602 (1951). 

# In re Central R. Co. of N.J., 163 F. 2d 44 (C.A. 3d, 1947). This case and the cases cited 
below through note 49 deal with civil suits exclusively. The difficulty in getting federal juris- 
diction over state criminal matters has been pointed out above. See text and notes at notes 26 
through 28 supra. 


43 Hillsboro v. Cromwell, 326 U.S. 620 (1945); Truax v. Raich, 239 U.S. 33 (1915). 

4“ R.R. Comm’n of Texas v. Pullman, 312 U.S. 496 (1941). But see Di Giovanni v. Cam- 
den Ins. Ass’n, 296 U.S. 64 (1935) (two suits not a multiplicity). 

4 Janes v. Sackman Bros. Co., 177 F. 2d 928 (C.A. 2d, 1949); Pan American Airways v. 
Consolidated Vultee Corp., 87 F. Supp. 926 (S.D.N.Y., 1949). 

# First lowa Hydro-Electric Cooperative v. FPC, 328 U.S. 152 (1946) (state law not clear 
but the Court held that Congress had intended the FPC to have comprehensive control, and 


any interference by the states could be enjoined in a federal court). But see Rice v. Santa Fe 
Elevator Corp., 331 U.S. 218 (1947). 
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sional direction that certain rights are to be enforced in the federal courts;*’ 
and a prior interpretation by another state of a statute identical to the one in 
question.‘ 

The source of the exceptions to the Winter Haven rule has been found in the 
inherent power of a court of equity to decline to grant or exercise its jurisdic- 
tion at its discretion. But this circumstance results in an incongruity: the rules 
of jurisdiction as between state and federal courts vary as the matter is directed 
at the law or equity side of the Court.” In the past, the jurisdictional problem 
was greater on the law side of the court because courts of law were not thought 
to have inherent discretion to deny jurisdiction over matters properly before 
them. Yet the development at law has been similar to that in equity, for it was 
recognized very early that a court of the United States “like other courts, has 
power to postpone the trial of a case for good reason.”s* This freedom to post- 
pone, however, has been more carefully checked than the analogous discretion 
of the chancellor.** It may be exercised only to postpone an action, whereas in 
equity, jurisdiction may be denied altogether. However, if an action at law is 
postponed pending the outcome of a state suit, the state court judgment would 
probably bar further action in the federal court on the ground of res judicata.” 
The power to postpone becomes the power to deny. 

At one time it was considered an unauthorized abandonment of jurisdiction 
to hand a civil diversity case over to the state courts.‘ This is no longer true. In 
cases where a critical issue is the proper construction of a state constitution or 
statute, the federal court is said to have power to defer the issue to the state 
courts.54 A federal action for a declaratory judgment is also deferred to state 

47 First lowa Hydro-Electric Cooperative v. FPC, 328 U.S. 152 (1946); Markham v. Allen, 
326 U.S. 490 (1946). 

# Shipman v. Du Pre, 88 F. Supp. 482 (E.D.S.C., 1950), rev’d 339 U.S. 321 (1950); Steed v. 
Dodgen, 85 F. Supp. 956 (W.D. Tex., 1949). 


# If the motivation for the decisions which have been examined is a desire to lighten 
federal dockets, an extension of the limitations would be expected in cases at law. See note 8 
supra. 


5° McClellan v. Carland, 217 U.S. 268, 282 (1910) (though admitting, at 283, that the 
‘rule is well recognized that the pendency of an action in the state court is no bar to proceed- 
ings concerning the same matter in the Federal court having jurisdiction”). ‘‘The power to 
stay proceedings is incidental to the power inherent in every court to control the disposition 
of the causes on its dockets with economy of time and effort for itself, for counsel, and for 
litigants.” Landis v. North American Co., 299 U.S. 248, 254 (1936). See also Butler v. Judge 
of United States District Court, 116 F. 2d 1013 (C.A. oth, 1941). 


5* General Outdoor Advertising Co. v. Williams, 12 F. 2d 773 (C.A. 1st, 1943). 
S McClellan v. Carland, 217 U.S. 268 (1910). 


53 Ibid., at 281: “It therefore appeared upon the record presented . .. that the Circuit 
Court had practically abandoned its jurisdiction over a case of which it had cognizance, and 
turned the matter over for adjudication to the state court. This . . . a Federal court may not 
do.” Ibid., at 281. 


54 In Mottolese v. Kaufman, 176 F. ad 3o1, 302 (C.A. ad, 1949), Judge Learned Hand cites 
as authority for this proposition United States v. City of New York, 175 F. ad 75 (C.A. ad, 
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courts when another suit presenting the same issues is pending in the state 
court.’ And the rule of exhaustion of administrative remedies applies equally in 
law as in equity. 

Of late, the circumstances under which federal jurisdiction may be avoided 
in proceedings at law have been broadly expanded. The now famous case of 
Mottolese v. Kaufman,’ a stockholders’ derivative suit, held that the pending of 
an identical suit in a state court and general inconvenience to the parties 
and the avoidance of a multiplicity of suits were sufficient “‘positive reasons” 
why a diversity suit should have its disposition in the federal court stayed.** 
The case might have been limited to its peculiar fact situation,” but Judge 
Frank in Beiersdorf v. McGohey,® a patent infringement suit, stated that “the 
considered rationale of the majority in Motlolese was so sweeping that it should 
not be avoided merely on the basis of the different facts here.’ Aside from the 
fact that in both cases a prior suit was pending in the state court and the district 
courts were congested, such “positive reasons” as were listed in the Mottolese 
case seemed lacking.* Nevertheless, if some of the language used by Judge Hand 
in Mottolese is valid, a change has indeed occurred in the rule. With regard to 


1949) and East Coast Lumber Terminal v. Babylon, 174 F. 2d 106 (C.A. 2d, 1949) (cited note 
16 supra). The first of these is a suit on a petition for a declaratory judgment in a tax matter, 
and the second is clearly in equity. 

8 Brillhart v. Excess Ins. Co., 316 U.S. 491 (1941). “Where a District Court is presented 
with a claim such as was made here, it should ascertain whether the questions in controversy 
between the parties to the federal suit, and which are not foreclosed upon the applicable 
substantive law, can better be settled in the proceeding pending in the state court.” Ibid., at 
495. See also McLain v. Lance, 146 F. 2d 341 (C.A. sth, 1944). And see Meredith v. Winter 
Haven, 320 U.S. 228, 231 (1943), where the Court said that ‘‘although the opinion below 
refers to the suit as one for a declaratory judgment . . . so far as we are concerned . . . the 
case does not differ from an ordinary equity suit... .” 

% See first three cases cited note 29 supra. 

57 176 F. ad 301 (C.A. 2d, 1949). 

58 Mottolese v. Kaufman, 176 F. 2d 3or (C.A. 2d, 1949). Citing Gulf Oil Corp. v. Gilbert, 
330 U.S. sor (1947) and Koster v. Lumberman’s Mutual Ins. Co., 330 U.S. 518 (1947), the 
court said that a federal action dependent on diversity is always subject to the plea forum non 
conveniens, ‘‘and from this it follows that a federal suit, which has been brought after a state 
suit, may be stayed, for we can see no difference in kind between the inconveniences which 
may arise from compelling a defendant to stand trial at a distance from a place where the trans- 
actions have occurred, and compelling him to defend another action on the same claim.” 
Ibid., at 303. 

59 Beiersdorf v. McGohey, 187 F. 2d 14, 17 (C.A. ad, 1951) (Judge Clark’s dissent), noted 
in 38 Geo. L.J. 303 (1950), 63 Harv. L. Rev. 893 (1950), 2 Stanf. L. Rev. 399 (1950). 

$° 187 F. 2d 14 (C.A. 2d, 1951). & Thid., at rs. 

* As a precedent this case may be very weak, since Judge Frank admits that he still con- 
siders the decision in the Mottolese case to be wrong. It is possible that Judge Frank actually 
hopes to have the rationale of the Mottolese case overruled, and that he tagged an apparently 
incorrect decision onto Beiersdorf in order to attain that end by a Supreme Court reversal. 

* This is certainly true if the broad language used in Landis v. North American Co., 299 
U.S. 248, 254 (1936), quoted supra note so, can be literally interpreted. 
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the existing exceptions to the general statutory rules of federal jurisdiction, 
Judge Hand had said that “(t]hese are all instances of a discretionary power to 
stay the federal action, because a proper regard for the autonomy of the states 
makes that course desirable.’** The unification of law and equity probably 
justifies the reference to the discretion of all judges in the federal courts. 

The wide scope of the Beiersdorf case, broadly construed, is analogous to the 
equally sweeping holdings in the Pullman line of cases.* Both are probably the 
result of the same pressure toward a limitation of federal jurisdiction. With 
the exception of these two extreme extensions, the decisions of the federal 
courts in refusing to exercise jurisdiction can be justified as reasonable interpre- 
tations of the statutes which gave the federal courts their jurisdiction.® The 
legislative grant is a broad one, and the courts would be expected to use their 
discretion to avoid any serious difficulties which might result from too strict 
an interpretation. Even from this point of view, however, neither Southern Rail- 
way nor Beiersdorf would seem to involve such difficulties as would warrant its 
result. As Justice Frankfurter” and Judge Clark® pointed out in those cases, 
the matters in controversy were certainly within the ambit of a federal judge’s 
special competence. In both instances the judicial solution to the problem ap- 
pears to have gone beyond the mere addition of reasonable exceptions to the 
general rule of jurisdiction and actually created a new statute. 

Surely the proper method of solving the broader problems raised in the 
Southern Railway and Beiersdorf cases is not by judicial reversal of congressional 
action under the guise of case law reasoning. Legislation repealing the diversity 


64 Mottolese v. Kaufman, 176 F. 2d 301, 302 (C.A. 2d, 1949). “‘([E]quity has always inter- 
fered to prevent multiplicity of suits, and the same considerations . . . make equally desirable 
a course as near to that as the law permits.” The course which the law permits is a stay of the 
federal suit. Ibid., at 303. 

Of course, here, as in the equity field, the breadth of the language used might be misleading. 
The Beiersdorf case rests on precarious grounds and may be disregarded even in the Second 
Circuit. And even in the event that the Supreme Court affirmed the ‘‘discretion” found in the 
district judges, the actual practice of the courts might not reflect a desire to curtail federal 
jurisdiction. 

6s The Southern Railway case could be taken to mean that any matter coming within 
the original authority of a state administrative agency must be adjudicated in the first in- 
stance only in the state courts, regardless of the presence of a constitutional issue. Similarly, 
the Beiersdorf case could stand for the proposition that a federal district judge has discretion 


to refuse to exercise jurisdiction over any case in which the convenience of the judge or the 
parties is not being served. 


6 This is, of course, not the rationale of the courts in the cases in which they have refused 
to exercise jurisdiction, but such an analysis does not seem unreasonable. In fact, such a 
rationalization of the cases would make it more possible to set a limit than if the courts con- 
tinued to build one case upon another as if no statute existed. 


*7 Alabama Public Service Comm’n v. Southern Ry. Co., 341 U.S. 341, 361 (1951). 
68 Beiersdorf v. McGohey, 187 F. 2d 14, 16 (C.A. 2d, 1951). 


See Justice Frankfurter’s concurring opinion in the Southern Railway case where he 
argues that the courts are not privileged to interfere with and limit congressionally granted 
jurisdiction. Alabama Public Service Comm’n v. Southern Ry. Co., 341 U.S. 341, 355 (1951): 
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privilege and extending the prohibition of the Johnson Act to all state statutory 
questions would seem a more desirable method of change. Past congressional 
silence on this general subject makes any such drastic change seem unlikely; but, 
should the pressure of litigation in the rapidly expanding area covered by federal 
statutes become much greater, such a change might well become a practical 
necessity.7° 


REGULATION OF LABOR’S POLITICAL CONTRIBUTIONS 
AND EXPENDITURES: THE BRITISH AND 
AMERICAN EXPERIENCE 


Section 304 of the Taft-Hartley Act,’ which restricts labor’s political con- 
tributions and expenditures, has not achieved the goals set for it by its original 
proponents. The legislation was designed primarily to protect members un- 
willing to finance the union’s political activities and to reduce what was felt to 
be the undue influence of unions on elected officials and elections.’ But judicial 
construction has narrowed its coverage and left the law uncertain. If Section 304 
is to be effective in terms of the policy considerations advanced in support of its 
passage, new legislative action is required. Some of the problems involved in 
regulation of labor’s financial role in politics may be illuminated by comparing 
the American system with pertinent British law, which is more protective of 
individual freedom, less restrictive of political action by unions, and operates 
with greater clarity and certainty. 


I. THE UNITED STATES 


Before 1936 the political contributions and expenditures of American labor 
were small, sporadic and of little political importance.’ In the 1936 campaign 
labor spent $770,324.4 Except for a negligible amount,’ this money was con- 
tributed to the Democratic National Committee and other committees support- 


7 The Supreme Court has not, of course, actually stated the rules of federal jurisdiction in 
the sweeping language used in the analysis of Beiersdorf and Southern Railway in note 65 
supra; nor has the Court publicly announced its intention to curtail its appellate docket. Per- 
fect conformance by the lower courts to these cases, however, would have the same effect as 
such an announcement. Developments to date indicate that the present trend will not be car- 
ried far enough to seriously alter the existing rights to federal jurisdiction. See notes 37, 41, 
and 64 supra. 

* 61 Stat. 159 (1947), as amended, 18 U.S.C.A. § 610 (1950). 

2See United States v. CIO, 335 U.S. 106, 115 (1948). Concurring in the CIO case, Justice 
Rutledge stated that a third purpose was to preserve the purity of elections. Ibid., at 134. Not 
stressed in Senate debate on the Section (see text and notes at notes 33-36 infra), this objec- 
tive is too general to be of aid in defining the congressional intent underlying Section 304 more 
exactly. 

3 Overacker, Labor’s Political Contributions, 54 Pol. Sci. Q. 56 (1939). 

‘Special Committee to Investigate Campaign Expenditures in 1936, Sen. Rep. No. 151, 
75th Cong. rst Sess. 127-33 (1937) (hereafter cited as the Lonegran Report). See Overacker, 
op. cit. supra note 3, for description and analysis of labor’s role in the campaign. 

5 $4,550 to the Farmer-Labor Party. Lonegran Report, at 127-33. 
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ing the Democratic Party.* Six hundred and nineteen thousand dollars came 
from unions affiliated with the newly formed CIO, and of this almost $500,000 
came from the United Mine Workers.’ Except for two Internationals and sev- 
eral locals, the AFL did not participate financially in the campaign. Largely 
due to the split between John L. Lewis and President Roosevelt,® labor’s con- 
tributions to national political organizations in the 1940 campaign totaled only 
a little over $130,000."° As before, the bulk of labor’s contributions came from 
the CIO and went to the Democratic Party." 

The emergence of labor as a political force in the 1930’s produced several 
legislative proposals aimed at regulating union political activity.” Although 
none of these proposals resulted in federal legislation before 1943, labor was, 
of course, subject to general election laws. The Corrupt Practices Act of 1925 
provides for publicity of the source and amount of campaign contributions and 
expenditures." Sections 13 and 20 of Hatch Act II set a limit of three million 
dollars on the amount which a political committee can spend in a calendar year, 
and limits the amount which a person or association can contribute to any one 
political committee during a calendar year to five thousand dollars."4 But the 
limitations of that act, passed in 1940, could easily be avoided by organizing 
many political committees, by having each union local act as a separate associa- 


* Lonegran Report at 24, 26. Labor’s share of total contributions in aid of the Democratic 
Party was 8.3% (as computed from Lonegran Report at 29). This was of real importance to 
the Democratic Party which had lost a great deal of its business support. Overacker, op. cit. 
supra note 3. 


7 Lonegran Report at 127-33; Overacker, op. cit. supra note 3. 
® Authorities cited supra note 7. 
9 See Rosenfarb, Labor’s Role in the Election, 8 Pub. Op. Q. 376 (1944). 


*° Overacker, Campaign Finance in the Presidential Election of 1940, 35 Am. Pol. Sci. Rev. 
701, 715-16 (1941). 


t Ibid. A token $2,000 was spent to aid the Republican Party by Labor’s Non-Partisan 
League, which was organized and controlled by Lewis. Rosenfarb, op. cit. supra note 9. 


2 See Kallenbach, The Taft-Hartley Act and Union Political Contributions and Expendi- 
tures, 33 Minn. L. Rev. 1-6 (1948). 


13 43 Stat. 1070 (1925), as amended, 18 U.S.C.A. §§ 591, 597, 599, 602, 609-610 (1950), 
For the most part the Act collected and systematized earlier legislation. Although it also 
outlaws a wide variety of fraudulent election practices, the main features of the Act are con- 
cerned with publicity requirements. Political committees which operate in two or more states 
; or are part of larger political committees operating nationally are required to report all con- 
tributions received over one hundred dollars, itemize all expenditures over ten dollars, and total 
all contributions and expenditures. The reports are filed periodically with the Clerk of the 
House and have often been summarized by newspapers and congressional investigating com- 
mittees. For a complete background of the Act, its history and effect, consult the following 
works of Overacker: Money in Elections (1932); Presidential Campaign Funds (1946); Cam- 
paign Funds in a Depression Year, 27 Am. Pol. Sci. Rev. 769 (1933); Campaign Funds in 
Presidential Election of 1936, 31 Am. Pol. Sci. Rev. 473 (1937); Campaign Finance in the 
Presidential Election of 1940, 35 Am. Pol. Sci. Rev. 701 (1941); Presidential Campaign Funds, 
1944, 39 Am. Pol. Sci. Rev. 899 (1945). 


*4 54 Stat. 767, 770, 772 (1940), as amended, 18 U.S.CiA. §§ 608-9 (1950). 
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tion, and by having the Internationals contribute five thousand dollars to each 
of many political committees."s 

In 1943 legislation directed specifically at labor’s financing of political activ- 
ity was first enacted. In that year the Smith-Connally Act amended Section 313 
of the Corrupt Practices Act to prohibit labor organizations from making con- 
tributions in connecting with federal elections" (not including primary elections 
or conventions of political parties'”). These restrictions, enacted first in 1907,"* 
had previously applied only to corporations. The stated purposes of the amend- 
ment of Section 313 were: (1) the protection of union members who disagreed 
politically with the majority of their union, and (2) the reduction of what Con- 
gress thought was the “undue influence” of labor on elections.’® This latter pur- 
pose stemmed from the growing feeling in Congress that labor had gained too 
much power generally under protective national legislation. As in the Taft- 
Hartley Act, the attempt was made to equalize the treatment of labor and corpo- 
rate management. 


In July 1943 the CIO organized the Political Action Committee, which, 
except on paper, was little more than a branch of the CIO.** PAC stated that it 
would operate as if it were a labor organization,” even though in the Attorney- 


*s Section 13(b)(1) of the Act originally limited any ‘‘person” (defined as any ‘‘individual, 
partnership, committee, association, corporation, [or] any other organization or group of 
persons”). 54 Stat. 770 (1940). The phraseology of the Section was later changed to read: 
“Whoever . . . makes contributions. . .” but this change did not affect the substantive 
meaning. 18 U.S.C.A. § 608 (1950). Many locals of the same international could probably 
make contributions on the assumption that each constituted a separate association for the 
purpose of the Act. Since locals are so numerous, this would destroy any limitations on labor 
which the Section might have had. CIO unions also evaded Hatch Act II in 1944 by having the 
CIO-Political Action Committee act as an educational rather than as a political organization 
during the primary period. Since educational organizations are not subject to the Act, unions 
felt free to contribute over the limit to PAC while it was technically operating in the ‘‘educa- 
tional” field! Hearings before the Committee to Investigate Campaign Expenditures, H.R., 
78th Cong. 2d Sess. 52-56, 90 (1944) (hereafter cited as the Anderson hearings). For a complete 
description of the effect of the Hatch Act consult the following works of Overacker: Presidential 
Campaign Funds (1946); Campaign Finance in the Presidential Election of 1940, 35 Am. Pol. 
Sci. Rev. 7or (1941); Presidential Campaign Funds, 1944, 39 Am. Pol. Sci. Rev. 899 (1945). 


© War Labor Disputes Act, 57 Stat. 163, 167-68 (1943). This amendment to Section 313 
of the Corrupt Practices Act, 43 Stat. 1070, 1074 (1925), as amended, 18 U.S.C.A. § 610 
(1950), was scheduled to expire six months after the cessation of hostilities. 57 Stat. 168 (1943). 


7 The Corrupt Practices Act, Section 302, does not include primaries or conventions in its 
definition of elections. 43 Stat. 1070 (1925), as amended, 18 U.S.C.A. § sgt (1950). 


18 34 Stat. 864 (1907). 19 See United States v. CIO, 335 U.S. 106, 115 (1948). 


* The National Board was made up of officers of CIO Internationals. State Political Action 
Committees typically utilized the mechanisms of the State CIO Councils. Local Political 
Committees were set up as committees of the local unions. Shop stewards typically collected 
contributions. Part time workers for PAC, generally union officials, were sometimes paid by 
the unions. California practices were anomalous. State and Local union organizations did 
political work directly. The State Committee did not keep records. Report of the Special 
Committee to Investigate Campaign Expenditures, H.R. Rep. No. 2,093, 78th Cong. 2d. Sess. 
5 (1944) (hereafter cited as the Anderson Report); 9 Anderson Hearings 911. 


*1 Anderson Hearings 27. 
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General’s opinion it did not come under the Act’s definition of a labor organiza- 
tion.” Since primary conventions were not covered by Section 313, PAC felt 
free to receive contributions from trade unions and spend them until the con- 
ventions were over.*? Immediately after the 1944 Democratic convention, 
PAC’s Trade Union Account was frozen and the rest of its activities were 
financed by individual contributions.** PAC interpreted the Smith-Connally 
Act as prohibiting political contributions by labor organizations but not direct 
political expenditures.*5 Under this view the unions could not contribute to PAC 
(because PAC was a political committee), and PAC could not contribute to 
other political committees (because it was also acting as if it were a labor organ- 
ization) , but both were free to spend directly during the regular election period.“ 
The Attorney-General and the Anderson and Green Committees (House and 
Senate investigating committees) found no violations of the law after investiga- 
tions of PAC’s activities throughout every phase of the 1944 campaign.”” Asa 
result of the distinction between contributions and expenditures the Section 
was little more than an inconvenience to labor which spent more money in 1944 
than in any previous election, an estimated $1,570,000.”* 


= Letter from Att’y Gen. to Senator Moore, Sept. 23, 1944. This letter is discussed in 
57 Yale L.J. 806, 809 n. 14 (1948), and quoted in 4 Lawyers Guild Rev. 49 (1944). Section 313 
itself states the ‘‘labor organization” has the same meaning as under the National Labor 
Relations Act, where the following definition is set forth: ‘‘[A]ny organization of any kind, or 
any agency or employee representation committee or plan, in which employees participate 
and which exists for the purpose, in whole or in part, of dealing with employers concerning 
grievances, labor disputes, wages, rates of pay, hours of employment, or conditions of work.” 
49 Stat. 450 (1935). This definition had been incorporated directly in Section 304 of the Taft- 
Hartley Act. 


23 The views of CIO-PAC are clearly stated in a letter of December 9, 1943 to its regional 
directors, quoted in Report of the Special Committee to Investigate Presidential, Vice-Presi- 
dential, and Senatorial Campaign Expenditures, 1944, Sen. Rep. No. 101, 79th Cong. 1st 
Sess. 21-22 (1945) (hereafter cited as the Green Report); See also 12 LRRM 2544 (10943) for 
the opinion of Lee Pressman, at that time General Counsel for the CIO. 

Total contributions from unions in this period were $647,903.26. Green Report, at 23. Allof 
the union contributions, some as high as $100,000, came from their general funds and were 
not earmarked for political activity when collected. 1 Hearings before the Special Committee 
to Investigate Presidential, Vice-Presidential, and Senatorial Campaign Expenditures, 1944, 
U.S. Senate, 78th Cong. 2d Sess. 29-32 (1944) (hereafter cited as the Green Hearings). 

24 Green Report, at 22; Anderson Report; Green and Anderson Hearings, passim. PAC 
emphasized throughout the testimony that no coercion of union members was used. Nothing 
in the testimony contradicts this. 

2s Authorities cited note 23 supra. 


* The International Brotherhood of Teamsters spent directly from its treasury during the 
regular campaign. Green Report, App. IV, 102-21. [AFL unions agreed with PAC’s in- 
terpretation. See Padway, Political Contributions, 51 American Federationist, No. 3, at 24- 
25 (March, 1933).] But no CIO unions spent directly except in California. There the state CIO 
council made expenditures from its legislative fund which was in part received directly from 
union treasuries, and one local even levied a twenty-five cent assessment per month to be used 
for political purposes. However, no prosecutions resulted. g Anderson Hearings. 

27 Green Report, at 20-23; Anderson Report, at 8-9. 

*8 This figure was arrived at from the following data: The total teported receipts of the 
national office of CIO-PAC from individual contributions amounted to $376,910 with expendi- 
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Section 304 of the Taft-Hartley Act, passed in 1947, was an attempt to close 
the gaps in the Smith-Connally Act. Labor organizations were prohibited from 
making expenditures as well as contributions “in connection with any [federal] 
dection . . . or in connection with any primary election or political convention 
or caucus held to select candidates for any [federal] offices. . . .’”9 

The phrase “‘in connection with” leaves doubt as to what acts fall within the 
prohibition of the Act and also as to possible temporal limitations. It is often 
difficult to determine when an expenditure is “in connection with an election.” 
Expressions of opinion on issues involved in a campaign without mention of 
party or candidates, distribution of voting records with no explicit approval or 
disapproval expressed, slanted news broadcasts and the like are all difficult to 
handle under the language of the Section.*° Temporally, the unions interpreted 
it to mean that they were free to spend and contribute in the period after the 
close of an election and before the last date of filing for candidacy in the next 
primary election. 


tures from the individual contribution account of $470,852. Expenditures from the Trade Union 
Account during the primary period were $478,498. Green Report, at 23. Although the AFL as 
a whole remained politically inactive, member unions reported receipts of $236,510 and ex- 
penditures of $246,352. Green Report, App. IV, at 102-21. The finances of state and local 
committees of CIO-PAC were not reported. National CIO-PAC did not report the finances 
of state and local committees maintaining that it [national] served them in an advisory capacity 
only. The state and local committees maintained that they were not part of a national organi- 
zation, and, therefore, did not have to report their finances, since the definition of political 
committees in Section 302 (c) of the Corrupt Practices Act includes only those committees 
which operate in two or more states or are part of larger committees operating nationally. 
43 Stat. 1070 (1925), 2 U.S.C.A. § 241(c) (1927). However, the total amount received by all 
CIO Political Action Committees from individual contributions can be estimated in the follow- 
ing manner, Individual contributions were collected by the local committees with fifty cents of 
every dollar forwarded to the national office and the remainder split between the local and state 
committees. g Anderson Hearings 709. Therefore, the total retained receipts of all local and 
state committees from individual contributions can be estimated as equal to the $376,910 re- 
ported as the total receipts of the National Committee from individual contributions. If ex- 
penditures from this account were equal to receipts, the expenditures of local and state com- 
mittees would be approximately $376,910. (There were no indications in the testimony before 
Congressional Committees of union contributions to the local and state committees during the 
primary period.) 

There were undoubtedly disguised expenditures, such as political commentary in union 
newspapers, which were not reported and which the estimate does not allow for. The total 
expenditures of labor, as estimated, were 21.1% of the total spent in aid of the Democratic 
Party and 7% of the total spent in the campaign. Computed from Overacker, Presidential 
Campaign Funds 1944, 39 Am. Pol. Sci. Rev. 899 (1945). 

* 61 Stat. 159 (1947), 18 U.S.C.A. § 610 (Supp., 1950); see Kallenbach, The Taft-Hartley 
Act and Union Political Contributions and Expenditures, 33 Minn. L. Rev. 1 (1948); Section 
es Taft-Hartley Act: Validity of Restrictions on Union Political Activity, 57 Yale L.J. 806 

1948). 

# See 93 Cong. Rec. 6,438-40, 6,446, 6,447 (1947); United States v. CIO, 335 U.S. 106, 
136 n. 13, 151 (1948). 

* Following the 1948 election Labor’s League for Political Education, the AFL counter- 
part to CIO-PAC, collected $582,654 directly from the trade unions to be used until Feb. rst, 
1950, the filing deadline of the first primary. LLPE 1949 Minutes 2. This is one of the many 
possible interpretations. See United States v. CIO, 335 U.S. 106, 151 (1948). 
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Interpreted literally, “expenditures” might encompass much of the effective 
political activity in which a union or its officers and agents may engage and 
would seem to be an abridgement of free speech.** To meet this objection, Sena- 
tor Taft argued throughout Senate debate that unions could publish political 
views in union newspapers if the money used came from voluntary individual 
contributions or subscriptions rather than union funds.* Emphasizing that the 
primary objective of the Section was to protect the rights of dissenting mem- 
bers,34 Taft stated that he had no objection to an organization like PAC, if it 
were financed solely by individual contributions which were not deducted from 
dues.*5 This “‘source of funds” test was his answer to every question raised in 
the Senate as to the scope of “expenditure,” although the test is neither explicit 
not implied by the language of Section 304. The policy considerations behind 
restrictions on labor’s political financing as outlined previously in connection 
with the Smith-Connally Act were all brought forward in Senate debate by the 
proponents of Section 304.%° 

Section 304 was first interpreted by the courts in United States v. CIO.*" The 
CIO News, financed from the CIO treasury, published an editorial urging the 
election of a candidate in a federal election. To remove doubt that an expendi- 
ture was involved, one thousand extra copies were printed and distributed in 
the election district. The Supreme Court, speaking through Justice Reed, con- 
strued the Section so as to avoid passing on its constitutionality. It found that 
the CIO published and distributed the paper “‘in regular course” and “to those 
accustomed to receive” it.2* The Court felt that if “union periodicals published 
regularly for members’”’>® were prohibited by Section 304, the Section would be 
of doubtful constitutionality.** Distinguishing the publication and circulation 
of such periodicals from “occasional pamphlets,” “dodgers,” and the wide 
distributions of “free copies,’’ Justice Reed held that explicit language in the 
section would be required to convince the Court that Congress intended to re 
strict a regular publication expressing political views." Not finding the neces- 
sary express prohibition, the Court concluded that the use of general union 
funds for regular publications was outside the coverage of Section 304.” Thus 
stated, the opinion of the Court rejected the source of funds test as to regular 

# See authorities cited note 29 supra for full discussion of the constitutional question. 

33. 93 Cong. Rec. 6,436-41, 6,445-48, 6,522-24, 6,530 (1947). 

+4 Tbid., especially at 6,440. 

35.93 Cong. Rec. 6,440 (1947). 

#93 Cong. Rec. 6,436-41, 6,446-48 (1947). 


37 77 F. Supp. 355 (D.C., 1948), aff'd 335 U.S. 106 (1948), noted 47 Mich. L. Rev. 408 
(1949), 27 N.C.L. Rev. 221 (1949), [1949] Wis. L. Rev. 184, 23 St. Johns L. Rev. 143 (1949); 
Kallenbach, op. cit. supra note 29, at 14-18. 


3 United States v. CIO, 335 U.S. 106, 123 (1948). 
39 Tbid. # Thid., at 123. 
# Tbid., at 121. # Ibid., at 123-24. 
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union publications. This was in the teeth of clear statements on the Senate 
floor by the sponsor of Section 304 that the test should be applied in such situa- 
tions.“4 Attempting to meet this difficulty, the Court found a close similarity be- 
tween the voluntary contributions or subscriptions necessary to satisfy the 
source of funds test and the implied consent of the membership to the use of 
their dues for such normal organizational activities of the union. Although 
such an inference of consent may be warranted as to the majority of union mem- 
bers, this reasoning ignores the fact that the main object of the source of funds 
test was the protection of minority members.“ The source of funds test would 
apply, the Court implied, to publications not within the exempted “regular 
course” category and to other political activity.‘7 Four justices concurred in 
the result but urged that Section 304, the tests advanced in Senate debate, and 
the majority’s opinion were ambiguous,“ and also criticized the majority for 
usurping the legislative function by abandoning the source of funds test.*® They 
thought that Section 304 was unconstitutional whether interpreted literally or 
as qualified either by the source of funds test or by the tests set forth by the 
majority.5° 

Although the Court at one point implied that only distribution to union mem- 
bers was permissible,* it also stated that a union paper could be distributed, at 
the union’s expense, “to those accustomed to receive it.” While not free from 
ambiguity, the latter phrase would seem to negate the prior implication.* “To 
those accustomed to receive it” probably cannot mean only union members, 


In the first part of the opinion, the Court asserted that the indictment did not allege 
an offense under the section, since it merely stated that the CIO News was financed from the 
CIO’s funds without specifying the source of these funds, thus suggesting that the source of 
funds test had been met. The latter part of the opinion, however, leaves little doubt 
that source of funds is immaterial if the union newspaper is published and distributed 
in regular course to those accustomed to receive it. The concurring minority read the opinion 
as a general holding that union papers published and distributed in regular course to those 
accustomed to receive them need not meet the source of funds test, ibid., at 130-31, especially 
n. 4, as did the Court of Appeals for the Second Circuit in United States v. Painters Local 
Union No. 481, 172 F. 2d 854 (C.A. 2d, 1949). See p. 379 infra. 

93 Cong. Rec. 6,437-40 (1947). Some of these apparently clear statements were even 
quoted in the Court’s opinion. 335 U.S. 106, 116-120. At one point the Court stated that 
“lo)ne can find indications in the exchanges between participants in the debate that informed 
proponents and opponents thought that [§ 304] went so far as to forbid periodicals in the regu- 
lar course of publication from taking part in pending elections where there was not segregated 
subscription, advertising or sales money adequate for its support.” 335 U.S. 106, 122 (1948). 

United States v. CIO, 335 U.S. 106, 123 (1948). #P. 376 supra. 

4’ United States v. CIO, 335 U.S. 106, 123-24 (1948). 

* Thid., at 132, 134, 141-42, 146-47, 150-55. # Tbid., 137-39. 

® Tbid., at 150-55. Speaking for the minority, Justice Rutledge reasoned that statutes re- 
strictive of freedoms must be narrowly drawn to meet the precise evil which the legislation 
seeks to curb and that affected persons or groups must be able to calculate the legality of their 
actions. Ibid., at 141-42. 

* Tbid., at 121, 123. # Thid., at 123. 


‘The minority interpreted the phrase as possibly allowing insubstantial distribution 
outside the membership. Ibid., at 131 n. 5. 
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since union papers are in many cases distributed to nonmembers as well. Prob- 
ably the section as interpreted would not exclude new subscriptions to a union 
paper. But if new subscriptions are allowed, difficulty arises when, as is com- 
monly the case, there is no charge for the paper. Could numerous copies of an 
election edition of a union paper which normally was distributed without 
charge be circulated in the community on the theory that the recipients were 
new subscribers? The courts might ban distribution of this kind by applying 
another distinction made in the CJO case, between union papers regularly 
published for members and free copies widely distributed. However, a new 
paper which no one is accustomed to receive is more difficult to handle under 
the rule of the CIO case. The qualification “‘published and distributed in regu- 
lar course” is also ambiguous. If interpreted to mean a normal organizational 
activity, as the Court implies,5> the question of innovation arises. Certainly 
unions are not to be limited completely to their past practices; but if not, where 
is the line to be drawn? The Court’s opinion is silent on this point. 

Thus the C/O case, departing from the language of the Section and from the 
test set out in legislative debate, created ambiguous new tests not easily ap- 
plicable to particular situations. 

Taking immediate advantage of the CJO opinion, labor made extensive use 
of union newspapers in the 1948 campaign. Other types of paid political 
activity not covered in the decision presumably still had to meet the source of 
funds test.’’ Accordingly, CIO-PAC and Labor’s League for Political Educa- 
tion (AFL) were financed completely by individual contributions.5* Neverthe- 
less political expenditures of labor, estimated from reported figures, were 
$1,280,000 in 1948 as compared with the estimated $1,570,000 in 1944, a fact 
which indicates that labor’s political expenditures were not appreciably de- 
creased by Section 304.59 


54 Ibid., at 122-23. The Court read the indictment as charging only that the one thousand 
extra copies distributed in the case were published and distributed in regular course to mem- 
bers or purchasers and that no allegation was made of free distribution to those not regularly 
entitled to receive it. Ibid., at 111-12. 


55 Tbid., at 123. 


6 For example, in the 1948 election three million copies of Labor, the railway unions’ 
paper, were distributed by LLPE. LLPE 1948 Minutes 11 (1948). It is not known whether 
LLPE paid the railway unions for the paper or whether LLPE received payment from the 
final recipients. It is quite clear that the paper was not distributed to members of the railway 
union since LLPE would not have been needed as distributing agent if that were the case. It 
is also clear that LLPE had never before taken three million copies of Labor, since LLPE 
was not in existence before the 1948 campaign. Labor’s circulation was only 350,000 in 1945. 
Peterson, American Labor Unions 149 (1945). These activities resulted in no prosecutions. 


57 United States v. CIO, 335 U.S. 106, 123-24 (1948). 
58 N.Y. Times § 1, p. 6, col. 1 (Oct. 31, 1948). LLPE 1948 Minutes. PAC did report $15,000 


spent out of its Trade Union Account, probably spent in the pre-primary period and in State 
Elections. N.Y. Times, supra. 


59 The method of arriving at this total is the same as that used to arrive at the 1944 figure. 
See note 28 supra. The National office of CIO-PAC reported receipts of $363,295 and expendi- 
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In United States v. Painters Local Union No. 481® decided after the 1948 
election, labor made another attempt to test the constitutionality of Section 
304. The union, which had no newspaper of its own, advocated the defeat of cer- 
tain candidates in federal elections by means of a radio broadcast and an 
advertisement in a regular daily newspaper of general circulation. Expenditures 
for this purpose were approved by the membership at a duly held meeting and 
were made from the union’s general funds, derived from dues and fees, and not - 
earmarked on collection for such use. By thus failing to meet the source of funds 
test, the expenditures would presumably be prohibited unless brought within the 
rule of the CJO case. Since a regular union publication was not involved, the 
facts were distinguishable from those in the CJO holding; but the court did not 
find the differences controlling. Judge Augustus Hand said: 


It is hard to imagine that a greater number of people would be affected by the broad- 
cast and advertisement in the present case than by publication in the union periodical 
dealt with in the CIO litigation. In a practical sense the situations are very similar, 
for in the case at bar this small union owned no newspaper and a publication in the 
daily press or by radio was as natural a way of communicating its views to the mem- 
bership as by a newspaper of its own... .% 


Thus the holding extended the area in which the source of funds test was dis- 
carded so as to allow the use of other media of political expression where a 
union publishes no newspaper. 


tures of $446,832 from individual contributions. N.Y. Times, p. 70, col. 3 (Oct. 31, 1948). 
The total receipts of all CIO-PAC organizations (national, state, and local) can be estimated at 
$726,590 and expenditures at $810,627, using the same method as was used to arrive at the 
1944 figures. See note 28 supra. Estimated in this way, total expenditures of CIO-PAC in 
1944 were $1,326,216. The lack of direct contributions from the trade unions accounts for the 
considerable drop. Individual contributions for both campaigns were about equal. 

The 1948 campaign marked the first real entrance of the AFL into politics. LLPE main- 
tained that it was a nonpartisan organization; but, like PAC, it supported mainly Demo- 
crats. See LLPE 1948 Minutes. Individual contributions to LLPE totaled $319,111. LLPE 
1948 Minutes 2. The International Ladies Garment Workers Union Campaign Committee 
reported receipts of $115,226. N.Y. Times § 1, p. 14, col. 4 (Oct. 26, 1948). The Trainmen’s 
Political Education League reported receipts of $32,000. Ibid. These two were the only major 
AFL organizations which did not work through LLPE and even they cooperated with it. LLPE 
1948 Minutes 2. Total reported receipts of AFL political organizations were $466,337, and 
expenditures can be estimated to be about the same. 

The only reported labor contribution to the Progressive Party was $5,000 contributed by 
the New York Fur Workers Committee. N.Y. Times § 1, p. 5, col. 8 (Nov. 2, 1948). Un- 
a ad many union members contributed, but these contributions would not show in the 
record. 

October 31 figures are the latest available for the 1948 campaign except for the Fur Workers 
contribution cited. No special study or investigating committee reports exist, and, since the 
Clerk of the House does not send out filed figures, newspaper accounts are the only source. 
The figures do not allow for unreported expenditures which were probably greater in 1948 
than in 1944 because of the pressure on unions to disguise political expenditure. 


: ‘ 172 F. 2d 854 (C.A. 2d, 1949), noted 49 Col. L. Rev. 1152 (1949), 7 Wash. & Lee L. Rev. 
7 (1950). 


* United States v. Painters Local Union No. 481, 172 F. 2d 854, 856 (C.A. 2d, 1949). 
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A possible limitation on the use of union funds allowed under the Painters 
case is that such irregular expenditures may have to be approved by a majority 
vote at a duly held meeting. Hand equated the approval by majority vote in 
the Painters case with the implied consent of the membership to the use of funds 
for normal organizational activity in the CJO case.* The difficulty of evaluat- 
ing the importance of the implied consent argument in the Supreme Court 
opinion makes it impossible to decide how important this majority approval 
argument is in the Painters case. In any event, the majority approval argument 
runs counter to the principle of minority protection. 

By its broad extension of United Siates v. CIO, the Painters decision has 
largely emasculated Section 304. The limitation that distribution must be to 
union members has been eliminated by the Painters case. While union members 
undoubtedly received the communications in that case, members of the general 
public were also part of the audience. At least a sizeable portion of the member- 
ship knew of the union’s position since the expenditures were approved at a 
duly held meeting. This, in addition to the media selected, suggests that the 
communications were directed primarily at the general public, not union mem- 
bers. The rule of the case seems to be that it makes no difference how many 
people are reached by the communication or to whom it is directed, so long as 
union members are part of the audience. 

The limitation of the case to those unions without papers of their own will not 
hinder the labor movement from taking full advantage of the decision. The In- 
ternational to which the local in the Painiers case belonged publishes a periodi- 
cal.®s The case holds, therefore, that any local which does not have its own news- 
paper (and most do not) is free to indulge in the political publicity described. 

Since the Painters case was decided after the 1948 election, its full effect will 
not be accurately measured until 1952. The boundary lines of the case are not 
clearly fixed. Political pamphlets may come within the rule of the Painiers 
case, as might expenses for union political meetings, on the theory that they are 
in the nature of communications to union membership. This argument will 
not apply as easily to certain other campaign paraphernalia (buttons, banners, 
billboards etc.) which may still have to meet the source of funds test, as might 
paid precinct workers who contact union members, union political organizers, 
and union political office expenses. Even these might be brought within the 
rationale of the case as being “as natural a way of communicating its views 
to the membership as by a newspaper of its own.’ Except for some incon- 
venience due to decentralization of expenditures, the prohibition on contribu- 


6 Thid. 


63 The local belongs to the Brotherhood of Painters, Decorators and Paperhangers. Inter- 
national Labor Directory 601 (1950). The Brotherhood publishes Painter and Decorator. 
Peterson, op. cit. supra note 56, at 157. 


$4 Some very large locals have papers. Peterson, op. cit. supra note 56, at 151. 
6s United States v. Painters Local Union No. 481, 172 F. 2d 854, 856 (C.A. 2d, 1949). 
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tions, and some campaign paraphernalia, labor is probably free to indulge in 
almost every type of paid political propaganda under the rule of the Painters 
case. 

Under Section 304 the minority member is not adequately protected because 
union funds can be spent directly under the CJO and Painters cases, and the 
loopholes left by these cases provide little protection against any undue influ- 
ence which labor might have. The law is uncertain and the constitutionality of 
Section 304 is still in doubt. 


II. GREAT BRITAIN 

Even before the formation of the Labour Party, British trade unions financed 
political campaigns.® Since the beginning of the movement for an independent 
labor party, trade unions have supplied almost all its funds and are today the 
Labour Party’s main source of financial support.” 

There were no fetters on trade union political activity® until Osborne ». 
Amalgamated Society of Railway Servants,” decided in 1910. Osborne, a member 
of the union, objected to a levy on the membership to be used to elect members 
of parliament and pay them stipends. The case rested on the narrow, and wide- 
ly criticized ,’° ground that political activity was not included in the powers of 
a trade union as defined by the Trades Union Act of 1876.7" The decision com- 


% The Webbs, The History of Trade Unionism, 685 and c. 11 generally (rev.,ed., 1920); 
Cole, British Working Class Politics 1832-1914 (1941). 

* See the accounts of the Labour Party, published in the Reports of the annual Conference 
of the Labour Party. Almost the entire membership of the Labour Party consists of union 
members. The Report of the 48th Annual Conference of the Labour Party 35 (1948). See books 
by Cole, op. cit. supra note 66, and A History of the Labour Party from 1914 (1948), for studies 
of the relationship of the trade unions to the Labour Party in these and other aspects. 


Laws regulating the entire nation did, of course, apply to labor. The basic laws are: The 
Corrupt and Illegal Practices Prevention Act of 1883, 46 & 47 Vic. c. 51, Part ITI, Sections 
25, 26, 27, 29, 33, 34, Schedule IV (1883); Representation of the People (Equal Franchise) Act 
of 1928, 18 & 19 Geo. V, c. 12, Section 5 (1928). See Pollock, Money and Politics Abroad, 
Part II (1932) for a full description of British Campaign finance and its regulation. See also 
Overacker, Money in Elections 211-27 (1932) for a briefer discussion. Briefly, the legislation 
provides strict limitations on the amounts which can be spent by or on behalf of a candidate 
during the relatively short formal election period, but places no limitations on the amounts 
which can be spent by parties or pressure groups so long as a particular candidate is not 
mentioned by name. 

% [1909] 1 L.R. Ch. D. 163, aff’d [1910] A.C. 87. 


See The Webbs, op. cit. supra note 66, at 610-31, and Geldart, The Present Law of 
Trade Disputes and Trade Unions, 1 Pol. Q., No. 2, at 17 (May, 1914), for criticism and a more 
complete discussion of the decision. 


™ 39 & 40 Vict. c. 20, Section 16 (1876). Three members of the upper court decided the case 
on the narrow statutory grounds. Lords Shaw and James, however, were concerned with a rule 
adopted by the union making it mandatory for candidates supported by them to subject them- 
selves to the Labour Party ‘‘whip.” The case also turned on the narrow grounds in the lower 
court, but two of the three members of the court discussed broader issues of political freedom. 
Concluding that forcing a dissenting member to pay such a levy would impinge upon his po- 
litical rights, they refused to distinguish between coercing a member to vote in a particular 
way and forced political contribution, and held both to be violations of individual rights and 
inimical to the democratic process. 
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pletely prohibited the unions from any political action and thereby dealt a seri- 
ous blow to the recently formed Labour Party.” 

The Trade Unions Act of 19137 again permitted unions to spend money for 
political objects,’4 subject to certain limitations. A majority of those union 
members voting had the power to decide what political objects, if any, the union 
would support.’5 Political expenditures had to be drawn from a separate po- 
litical fund.”* Any member who objected to contributing could “contract out,” 
that is, exempt himself from financial support of political activity by written no- 
tice.’7 A dissenting member could contract out at any time and his exemption 
continued until he formally withdrew his notice.’* Power over the political fund 
was vested in those not contracting out.” The union was prohibited from plac- 
ing any member who contracted out at a disadvantage as compared with other 
union members,** nor could contributions be made a condition of admission to 
the union.** The union was required to inform the members of their right to 
contract out.** Funds could be collected either by separate levy or by relieving 
those who had contracted out of that part of union dues which went into the 
political fund.** The unions’ rules and practices for these procedures were sub- 
ject to the approval of the Registrar of Friendly Societies, who also audited the 
unions’ books and published his accounting.*¢ 

Political funds could be used to pay candidates’ campaign expenses; to main- 
tain members of parliament or holders of other political offices; in connection 
with the selection of candidates; and for political meetings and political litera- 
ture of any kind.*s Expenses could be defrayed from the union’s general funds, 
however, if the ‘main purpose” of a meeting or literature was the furtherance of 
the union’s “statutory objects,” which were the regulation of “relations be- 
tween workmen and masters or between workmen and workmen.’’*’ Union 
newspapers came under the “main purpose”’ test.** 


72 It is impossible to say exactly how seriously the unions were affected, since there are no 
records of union expenditures before the decision. 


73 2 & 3 Geo. V, c. 30 (1913). See Geldart, op. cit. supra note 70, and Rothschild, Govern- 
ment Regulation of Trade Unions in Great Britain II, 38 Col. L. Rev. 1335, 1360-66 (1938), for 
analysis of the entire act. 

7 Trade Unions Act, 2 & 3 Geo. V, c. 30, §§ 1, 2(1) (1913). 

78 Tbid., § 3(1). 7% Thid., §§ 5(1), 5(2). 8: Tbid. 

% Tbid., § 3(1)(a). % Thid., § 3(1)(b). * Thid., § 5(r). 

77 Ibid. 8° Thid. 83 Thid., § 6. 

84 Ibid., § 3(1). This was bitterly criticized by labor. 1 Parl. Affairs 47-50 (1948). Political 
parties are not required to make public either the source or amount of funds. Since most of 


the Labour Party’s funds come from the trade unions, authorities cited note 67 supra, this 
publication put the Labour Party at a tactical disadvantage. 


*s Thid., § 3(3). * Tbid., § 3(3)(e). 
87 Section 1(1), ibid., defines ‘‘statutory objects” as the objects mentioned in the Trade 
Unions Act of 1876, 39 & 40 Vic. c. 22, § 16, which is quoted in the text. 


88 See Bennett v. Nat’l Amalgamated Society of Operative Painters, 113 L.T. 808, 811, 
85 L.J. Ch. D. 298, 300 (1915). An amendment to include union newspapers under this Section 
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Following the general strike of 1926, a Conservative government passed the 
Trade Disputes and Trade Unions Act of 1927,*® which substituted a “‘contract- 
ing in” system for the contracting out method of the 1913 Act. Under the 1927 
Act only those members who signed a statement of their willingness to con- 
tribute were required to pay the political levy.®° This put the burden of action 
upon the union. The union lost the contributions of many forgetful, forgotten, 
and indifferent members. Whereas the 1913 Act presumed that the majority 
wanted to contribute and made special provisions for dissenting members, the 
presumption of the 1927 Act was the exact opposite. The theory underlying this 
change was that dissenting members were discouraged from contracting out by 
fear of discrimination, even though such discrimination was expressly forbidden 
by the 1913 Act.** The change in system did not, however, decrease the risk of 
discrimination against dissenting members. Under both systems dissenting 
members were known to the union officers and to the majority of members 
paying the political levy. The attitude of the majority toward the minority 
would not be affected by the change. 

Another change in the system resulted from charges that under the 1913 Act 
part of the dues of contracting out members found their way into the political 
fund.*? Although the Registrar of Friendly Societies found no such violations,%4 
the 1927 Act provided that unions could not take the political levy out of the 
regular dues of those members who contracted in, but the unions had to make a 
separate levy.*s This provision, together with the shift from contracting out to 


had been passed by the House of Lords but rejected by Commons. Geldart, op. cit. supra note 
70, at 60. The Attorney General had stated in debate that the Section as it stood did not include 
union newspapers. Ibid. 


% 17 & 18 Geo. V, c. 22 (1927); see Millis, British Trade Disputes and Trade Unions Act, 
36 J. Pol. Econ. 305, 324 (1928), and Rothschild, op. cit. supra note 73, at 1372-89, for analysis 
of the entire Act. 

® Thid., § 4(1). 


* The small amount of litigation casts doubt on the validity of this argument. According 
to Millis only sixty-eight complaints of any worth were lodged under the 1913 Act, twenty-six 
of which were found to be not within the law, “‘while a fair proportion of the remaining forty- 
two” were found to be ‘‘without merit.” Millis, op. cit. supra note 89, at 324. The cost, the 
difficulties of proof, and the risk of increased discrimination might have discouraged desired 
litigation, but there must have been persons eager to finance such litigation in view of the po- 
litical harm that would be done thereby to the Labour Party. The dissident member in the 
Osborne case was “‘liberally financed from capitalist sources.” The Webbs, op. cit. supra note 
66, at 608. 

* Perhaps it made it more likely that members in disagreement with the unions’ political 
objectives would not contribute to the political funds, since it was perhaps psychologically 
easier to fail to contract in rather than take the positive action which contracting out involved. 

% See Millis, op. cit. supra note 89, at 323. He concluded that these charges were un- 
substantiated. 

% Tbid. Dues were levied on a uniform per capita basis; a separate political fund was main- 
tained; and a dissenting member was allowed to withhold the political part of his dues. There- 
fore, any irregularities would be likely to show up on the books of the union which were under 
the closest scrutiny by the Registrar of Friendly Societies. 

% Trade Disputes and Trade Unions Act, 17 & 18 Geo. V, c. 22, § 4(2) (1927). 
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contracting in, created burdensome administrative tasks for the unions. Imme- 
diately after the 1927 Act was passed the political expenditures of the trade 
unions and the Labour Party dropped considerably.” 

In 1946 the 1927 Act was repealed by the Labour Government, and the 1913 
Act again became law.*’ Contributions to the Labour Party in 1948 from the po- 
litical funds of the unions were more than double those of 1944, both non- 
election years.** Both Labour Party expenditures” and expenditures from the 
unions’ political funds in 1948 were about two and one-half times greater than 
in 1944."* The figures for 1948 are higher than for the election year of 1945 
in all respects aforementioned.’* Although many immeasurable factors influ. 
enced labor’s political expenditures and contributions, the drop immediately 
following the 1927 Act and the increase immediately after 1946 indicate a causal 
connection between the changes in system and the size of labor’s expenditures 
and contributions. 

III. CONCLUSION 

Comparison of American and British legislation regulating labor’s political 
activities is made difficult not only by disparities in political climate, institu- 
tions, and practices, but also because there are no exact parallels in the mechan- 
ics of the two systems.** However, British experience with a system different in 
its approach may be of value to American policy makers. Policy considerations 
underlying any system of regulations are exceedingly complex, embracing such 
broad problems as the proper political role of labor, the internal structure of the 


unions, the influence of money in politics, and the place of pressure groups ina 
democracy. Particular methods of regulating labor’s financial role in politics 
must rest on some resolution of these broader problems. 


%In 1926 41.8% of the members of registered trade unions contracted out, and in 1929 
56.4% did not contract in; and the total receipts of political funds of registered trade unions 
were £39,000 less in 1929 than in 1924, also an election year. Percentages computed from 
figures at 244 H.C. Deb. 1219-20 (sth Ser., 1930). Written Answers, Col. 1219-20 (Nov. 7, 
1930). Trade Union contributions to the Labour Party fell from a high of £61,118 in 1925 toa 
low of £25,989 in 1929 and for the next four years varied between £35,000 and £31,000, Re- 
ports of the Annual Conference of the Labour Party for these years. Labour Party expenditures 
fell from a high of £63,292 in 1926 to £47,586 in 1929, and remained within £3,000 of this 
figure for the next four years. Ibid. 


97.9 & 10 Geo. VI, c. 52 (1946). Significantly, the Labour Party was against the 1913 Act 
when originally enacted, and all Labour M.P.’s voted against it. The Webbs, op. cit. supra 
note 66, at 687. 

%* They rose from £90,065 to £197,568. Computed from the Accounts in the Reports of 
the Annual Conference of the Labour Party for these years. 

9% They rose from £64,144 to £159,905. Ibid. 

00 They rose from £137,000 to £375,000. Registry of Friendly Societies, Statistical Sum- 
mary 1938-1948, Registered Trade Unions (1949). 

tt Authorities cited notes 98 and 100 supra. 

12 The superficial similarity of the contracting in system embodied in the British 1927 Act 
to Senator Taft’s source of funds test and the financing of PAC and LLPE from individual 
contributions should, however, be noted. 
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Dissenting member protection, the main thrust of British legislation, was 
the primary justification given for Section 304 by its sponsors. Unlike the 
British systems, which directly regulated the internal affairs of unions, Amer- 
ican legislation attempted to achieve this goal by blanket prohibition of all ex- 
penditures and contributions by unions in connection with Federal elections. 
The loopholes in the Section, those created by loose phraseology and limited 
temporal coverage as well as those read into it by judicial legislation, have re- 
sulted in a substantial collapse of the prohibitive scheme, thus leaving dissent- 
ing members largely unprotected. Prohibition more stringent than that left by 
the decisions would be of doubtful constitutionality. In the light of this develop- 
ment, it is suggested that protection of minority members can best be ac- 
complished by provisions directly regulating the internal affairs of unions.’* 
Although majority rule is an integral part of organizational activity, the fact 
that union membership is often a condition of continued employment provides 
strong justification for relieving the dissenting member from the necessity of 
financially supporting political activity."** Both British acts employed this 
direct approach and they provide models for American legislation."** The com- 
parative working of two possible systems, “‘contracting out” and “contracting 
in,” is illustrated by forty years of English practice. Other features of the 


3 This was the opinion of Rutledge concurring in United States v. CIO, 335 U.S. 106, 149 
(1948). 


%4See opinion of Cozens-Hardy, M.R. and Farwell, L.J. in Osborne v. Amalgamated 
Society of Railway Servants [1909] 1 L.R. Ch. D. 163, 175, 195. But cf. DeMille v. American 
Federation of Radio Artists, 31 Calif. 2d 139, 187 P. 2d 769 (1947). In this case the union 
levied an assessment to be used to fight an anti-closed shop resolution appearing on the state 
ballot. DeMille refused to pay the assessment, was expelled from the union, and, because a 
closed shop agreement was in effect, lost his job. The California Supreme Court held that as 
long as the assessment was properly made under the union’s constitution and rules, DeMille 
could be expelled for non-payment. The court held that DeMille’s political rights had not been 
infringed upon, but, distinguishing the Osborne case, indicated that they would decide the 
on way if the election of a public official, rather than a referendum question, had been in- 
volved. 

Although the Taft-Hartley Act outlaws the closed shop, union shop and maintenance of 
membership agreements are permitted. § 8(a)(3), subject to state law. § 14(b). Under such an 
agreement an employer may discharge only an employee who has lost membership in the 
union because of non-tendering of ‘‘periodic dues.” Ibid. Thus if unions were permitted to 
finance political activity and did so out of periodic dues, a dissenting member could be dis- 
charged (under one of the permitted forms of compulsory union membership) for withholding 
his dues; or, supposing he could determine the portion which was to be allocated to political 
activity (an unlikely supposition), for withholding that part of his dues. The NLRB has re- 
cently held that general assessments, levied at variable rather than regular times, are not 
“periodic dues” within the meaning of § 8(a)(3). International Harvester Company (Foundry 
Division, Louisville works) CCH Lab. Law Rep. $10,950, 95 NLRB No. 80 (1951). The Board 
specifically noted that one of the objects of the section was to protect against the DeMille 
case situation. The decision means that political work, if permitted, will have to be financed 
by regular dues, not general assessments, a restriction that will not afford the dissenting mem- 
ber much protection. 


_“** Rutledge, concurring in the CIO case, cites the British Acts as an example of how 
minority members can be protected. 335 U.S. 106, 149 n. 26 (1948). 
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British system, the requirements that political decisions be democratically ar- 
rived at, that minority members be protected against discrimination, and that 
political funds be segregated, also merit consideration. Intelligent legislation, 
with British experience as a guide, should be able to provide democratic pro- 
cedures with adequate minority protection. 

Section 304 was also motivated by a fear of labor’s “undue influence” on 
elections. The argument was made that the large funds which unions could ob- 
tain from their huge memberships would enable them to dominate elections. 
Undue influence is, in any case, an elusive concept, and when used in connection 
with a single factor, union spending, which is a small and indistinguishable 
part of the total influence which unions might have on a national election, the 
concept is difficult to define and practically impossible to apply. Not only must 
the absolute amount spent by unions be considered, but also such other factors 
as the expenditure per member, the amounts spent by other groups and indi- 
viduals, the uses to which the money is put, and the size of the unions relative 
to other groups and to the total electorate.'® Ignoring the complexities involved, 
Section 304 attempts to deal with the problem of undue labor influence by a 
blanket prohibition of the use of union funds for political activity. This is in 
sharp contrast with British legislation which has not concerned itself with this 
problem.'*’ If followed literally, the prohibitions in Section 304 would probably 
be held unconstitutional. Unwilling to follow the language of the statute, the 
courts have so restricted its scope that the section affords little protection 
against any undue influence which labor might have. If, therefore, labor’s 

106 ‘*There is no showing, legislative or otherwise . . . of ‘undue influence’ so dominating as 
could possibly justify so absolute a denial of these basic rights.” Rutledge in United States v. 
CIO, 335 U.S. 106, 146 (1948). The evidence seems to support the conclusion that labor has 
not exercised an undue influence on elections by money expenditures. In 1944 Labor’s total 
expenditures (as estimated) were $1,570,000, which constituted about 7% of the total cam- 
paign expenditures. Overacker, Presidential Campaign Funds (1946). In 1944 business inter- 
ests, as represented only by individual contributions of one thousand dollars or more, con- 
tributed about $918,212 to the Democratic National Committee and the One Thousand 
Club (a Democratic organization) and $1,302,411 to the Republican National Committee 
and the United Republican Finance Committee. Overacker, 39 Am. Pol. Sci. Rev. 899, 908 
(1945). In addition $306,071 in $1,000 or over contributions to the Democratic organizations 
and $346,000 to the Republican, were not identified as to interest. Ibid. A good part of these 
probably represented business interests. Two hundred and forty-two individuals representing 
64 family groups contributed $1,286,609 in the 1944 campaign. Green Report, App. These 
figures represent only a portion of campaign contributions from business interests and indicate 


that labor has been well balanced by opposing groups in the matter of campaign finance despite 
Jabor’s successful evasions of Section 304. 


+7 The British have relied completely on general election laws. Note 68 supra. There might 
have been a time in the early history of the Labour Party when special limiting legislation 
against unions could have been enacted, but the Labour Party has been too powerful in recent 
years to allow this. The Act of 1927 indirectly had the effect of cutting down the size of the 
unions’ political contributions and expenditures. Note 96 supra. 

British unions, of course, exert great influence on elections through the Labour Party. Ex- 
penditures from the British unions political funds of about £346,000 (about $1,384,000 at the 
exchange rate of 1945) in the election year of 1945 (note 97 supra) compare with the esti- 
mated $1,570,000 expenditure by American labor in the 1944 campaign. 
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influence is to be feared, the failure of Section 304 points to the necessity of 
developing different means of control. Leaving financial controls completely 
aside, the Green Committee and Overacker have suggested strengthened pub- 
licity requirements as alternative methods.'* 

Finally, restrictions on corporate political activity were also said to justify 
Section 304’s identical prohibitions on labor by bringing these two powerful 
groups into political balance. Related to the undue influence problem, this argu- 
ment was in line with the general purpose of the Taft-Hartley Act to put labor 
and management on an equal footing. But lumping unions and corporations 
together under the blanket prohibitions, as is done by Section 304, may not re- 
sult in equality between them because of differences in structure, wealth, mem- 
bership, and control of the media of mass communication.'*® Closely tied in 
with the idea of balancing labor and management interests is another justi- 
fication for classing corporations with unions in matters of political regula- 
tion. The aggregate power of these groups gives rise to legitimate fears that 
either or both might be able to dominate elections. Furthermore, their cen- 
tralized structures might make such domination possible by a bare majority 
or even a numerical minority at the expense of large numbers of dissenting union 
members or stockholders. But here also distinctions should be made between 
corporations and unions. There are, for example, differences in the structure, 
history, and legal context of the decision making process, especially concerning 
minority members; in the type of interest of union members and investors due 
to differences in purpose and function; in the potential size of political contribu- 
tions and expenditure; and in the scope of federal and state regulation. These 
and other distinctions may warrant different legislative treatment of corpora- 
tions and unions.''® They certainly suggest that each organization should be 
considered separately in connection with the problems of undue influence and 
minority protection. Moreover, if the crucial problem is to control or reduce the 
power of large, well organized pressure groups and to protect minority members 
within them, the restrictions of Section 304 might well be broadened to cover all 
organized special interests by nondiscriminatory legislation that takes account, 
as Section 304 does not, of the differences between them. 

British law presents the picture of a powerful parliament acting moderately, 


18 Green Report, at 83; Overacker, Presidential Campaign Funds, (1946). 


+ If corporations and unions were both prohibited from making political contributions and 
expenditures, corporate interests could more easily raise money than labor interests, since the 
former could rely on large contributions from a relatively few individuals, while the latter must 
collect small amounts from many individuals. Furthermore, corporate interests are more 
adequately represented in the press and radio which are largely corporately owned and sup- 
ported primarily by corporate advertising. On the other hand, the unions can rely to a greater 
extent on voluntary work from their large membership. 


“There are of course important legal and economic differences remaining between cor- 
perations and unincorporated associations, including labor unions, which justify large dis- 
tinctions between them in legal treatment.” Rutledge concurring in United States v. CIO, 
335 U.S. 106, 154 (1948). 





388 THE UNIVERSITY OF CHICAGO LAW REVIEW [Vol. 19 


with protection of the dissenting union member the keynote throughout. 
American legislation was extremely harsh and, read literally, completely pro- 
hibitive. Considerable watering down of Section 304 by the courts has resulted 
in uncertainty as regards both coverage and constitutionality and has enabled the 
courts to introduce criteria not necessarily relevant to the policy considerations 
underlying the statute. New legislation is called for. As to the protection of 
minority members, British legislation suggests possible solutions for the guid- 
ance of American legislators, but the problem of labor’s undue influence is much 
more difficult. At best a difficult concept to define in the financial context of 
Section 304, the undue influence problem might better be handled by being left 
to general election laws, as in Great Britain; by strengthened publicity require- 
ments; or by some system limiting but not prohibiting unions’ financial par- 
ticipation in elections. 


CONTRIBUTION AND INDEMNITY IN ILLINOIS 
NEGLIGENCE CASES 


The authorities agree that contribution between intentional co-tort-feasors 
should be denied since they are wrongdoers “not deserving of the aid of courts in 
achieving equal or proportionate distribution of the common burden.”” It is 
also quite generally agreed that if one co-tort-feasor is adjudged liable for an 
injury although he was without fault, the law will grant total recovery, or in- 
demnity, to the guiltless tort-feasor who has paid the injured person.’ While 
agreement thus exists when intentional or innocent tort-feasors are involved, 
controversy remains as to the right of contribution when the tort-feasors are 
negligent. 

With the early English decision of Merryweather v. Nixan‘ as a foundation, 
American courts at first refused to apply the rule against contribution among 
tort-feasors to cases involving mere negligence.‘ The origin and reason for the 

* Commissioner’s Prefatory Note to Uniform Contribution Among Tortfeasors Act, 9 
U.L.A. 153 (1951). 


* E.g., George A. Fuller Co. v. Otis Elevator Co., 245 U.S. 489 (1918); Griffiths & Son Co. 
v. Nat’l Fireproofing Co., 310 Ill. 331, 141 N.E. 739 (1923); Farwell v. Becker, 129 Ill. 261 
(1889). See Prosser, Torts 1114 (1941). 

38 Durnf. & E. 186 (K.B., 1799). There is a very incomplete report of the case but the 
authorities seem agreed that the tort-feasor had acted in concert and wilfully. Later English 
cases so limited the decision, and held that the rule against contribution did not apply unless 
the plaintiff was a wilful wrongdoer. Betts v. Gibbins, 2 Ad. & Ell. 57 (K.B., 1834); Palmer 
v. Wick & Pulteneytown Steam Shipping Co., [1894] A.C. 318. 

4 Thweatt’s Adm’r v. Jones, 22 Va. 328, 10 Am. Dec. 538 (1823) euaditiat inspector may 
obtain contribution from co-inspector where their joint liability for conversion of tobacco 
did not arise out of intentional tort); Armstrong County v. Clarion County, 66 Pa. 218, 5 Am. 
Rep. 368 (1870) (county held liable for injury resulting from negligent maintenance of bridge 
allowed contribution from another county jointly responsible for maintenance) ; Nickerson ¥. 
Wheeler, 118 Mass. 295 (1875) (other corporate officers liable in contribution to president 
whose property had been taken in satisfaction of execution obtained by corporate creditor 
against all officers personally liable because of failure to file certificates). 
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rule were soon lost sight of, and today, in the absence of statutes, the great ma- 
jority of courts refuse to permit contribution even where the joint tort-feasors‘ 
have not acted in concert or intentionally.‘ Most legal scholars, however, main- 
tain that negligent tort-feasors are not such “rascals” that they should be de- 


nied access to the courts.’ Recognizing the apparent injustice of thrusting upon 
one defendant alone the entire burden of a loss for which two defendants are 


unintentionally responsible, some courts have completely repudiated the no- 
contribution dogma.® 

Criticism of the rule has not, however, been unanimous, and unsuspected vir- 
tues have been found in the rule under new theories of loss distribution.* The 
tule has also been backed by a goodly portion of the very persons who in theory 
should benefit from the contribution doctrine, companies insuring defendants 
to whom the contribution remedy would be available.'* The insurance compa- 
nies have argued that contribution would often be useless against irresponsible 
persons and that its introduction would increase litigation and impede settle- 


5 Originally the term ‘‘joint tort-feasors” included only those who acted in concert to com- 
mita wrong. But it has been broadened by the courts to include parties who have an undivided 
liability for a single injury. It will be used in that sense in this note. Thus it matters little 
whether the respective fault of the parties was concerted, concurrent, or successive, although 
such factors undoubtedly have a bearing on their rights to contribution and indemnity. One 
authority has argued that the use of “‘joint tort-feasors” in this manner is one of the primary 
causes for the extension of the no-contribution rule by the courts to tort-feasors even though 
they did not act in concert or intentionally. Prosser, Joint Torts and Several Liability, 25 
Calif. L. Rev. 413 (1937). 

* Prosser, Torts 1113 n. 29 (1941). 


1E.g., Reath, Contribution between Persons Jointly Charged for Negligence, 12 Harv. L. 
Rev. 176 (1898); Leflar, Contribution and Indemnity between Tortfeasors, 81 U. of Pa. L. 
Rev. 130 (1932); Bohlen, Contribution and Indemnity between Tortfeasors, 21 Cornell L.Q. 
552 (1936); Gregory, Legislative Loss Distribution in Negligence Actions (1936). 


*See cases cited note 64 infra. The American Law Institute codifies the no-contribution 
tule in relation to negligent tort-feasor. Rest., Restitution § 102 (1937). But the Restaters 
note that the rule is explainable only on historical grounds. Ibid., § 102, Comment a. 


* James, Contribution among Joint Tortfeasors: A Pragmatic Criticism, 54 Harv. L. Rev. 
1156 (1941). James’ thesis is that tort liability should be distributed over society as a whole 
since society is best able to bear the loss, and that where such distribution is not possible those 
who can best pay for the injury should bear the loss. Since the injured plaintiff will probably 
sue the wealthier defendant, James asserts that the loss should remain on him and not be 
shifted. Gregory answered this contention: ‘‘I agree that in torts shifting of statistically un- 
avoidable loss to society as a whole is advantageous; workmen’s compensation has certainly 
proved most desirable. . .. While Mr. James’ share of this debate has impressed me with the 
need for cutting clear of our common-law heritage of tort law . . . until we do cut clear, almost 
anything, even contribution among tortfeasors, is an improvement on the present state of 
afiairs.” Gregory, Contribution among Joint Tortfeasors: A Defense, 54 Harv. L. Rev. 1170, 
1171, 1189 (1941). 


** James and Gregory brought the position of the insurance companies to the attention of 

and law students in a series of enlightening articles in the Harvard Law Review. 

James, Contribution among Joint Tortfeasors: A Pragmatic Criticism, 54 Harv. L. Rev. 1156 

(1941); Gregory, Contribution among Joint Tortfeasors: A Defense, 54 Harv. L. Rev. 1170 

(1941); James, Replication, 54 Harv. L. Rev. 1178 (1941); Gregory, Rejoinder, 54 Harv. L. 
Rev. 1184 (1941). 
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ments."* In practice, however, a rule permitting contribution in negligence 
cases should not impede settlements reached by amicable agreement between 
plaintiff and co-defendants. The deterrent effect on settlements of such a con- 
tribution rule would only be of importance in instances where the insurance 
company of one co-tort-feasor settled with plaintiff quickly, cheaply, and in 
return for a covenant not to sue.’* Should the plaintiff exercise his right to sue 
the other co-tort-feasor, the latter would have a right to contribution from the 
covenantee to the extent that the covenantee’s share of the plaintiff’s recovery 
was greater than the settlement."’ 

Courts retaining a strict no-contribution rule have often been confronted with 
situations in which flagrant injustice would result from an application of the 
rule. Consequently, where one tort-feasor was guilty of only slight negligence 
and another’s action was the “substantial cause’’ of the damage, many courts 
allowed full recovery, or indemnity, to the former because he was said to be 
liable “secondarily” or guilty of only “passive” neglect.'4 In so doing, these 
courts have further confused the already vague line between negligence and 
absolute liability by extending indemnity principles from the orthodox situation 
in which one co-tort-feasor has been held liable without fault to situations in 
which both co-tort-feasors were guilty of negligence although in different de- 
grees. Serious question arises whether this extension of indemnity does not un- 
dermine the hitherto inviolable no-contribution rule in negligence cases, since 
contribution should not be denied where indemnity is allowed. 

A recent Illinois Appellate Court decision"s appears to achieve precisely this 
paradoxical result by granting indemnity to a less negligent co-tort-feasor who 
could not have obtained contribution under what is said to be the Illinois rule. 


1 James, Replication, 54 Harv. L. Rev. 1178, 1182 (1941). 


"3 Tf the insurance company obtained a general release in return for the settlement, all tort- 
feasors (and their insurance companies) would, of course, be freed from further liability. Simi- 
larly, if the first insurance company paid its fair share of the total claim, there could be no 
recovery in a suit for contribution. Where a tortfeasor has received only a covenant not to sue 
as consideration for a settlement, he may not sue for contribution under the Uniform Contribu- 
tion among Tortfeasors Act § 2(3). 9 U.L.A. 157-58 (1951). For a fuller description of the 
nature of contribution and indemnity under the Uniform Act see text and notes at notes 
13 and 65-68 infra. 


"3 Under §§ 2(3), 4 and 5 of the Uniform Contribution among Tortfeasors Act, for example, 
a “‘release”’ by an injured person of one joint tortfeasor cannot serve as a general release for the 
other tortfeasors unless it is explicitly so stipulated in the release; and where there is no such 
stipulation, the tortfeasor who was released is liable to contribute the difference between his 
payment for release and his pro rata share of the total liability unless his release specifically 
provided for a reduction of the total liability by the full amont of his pro rata share. 9 U.L.A. 
157, 161-63 (1951). 


*4 E.g., Southwestern Bell Tel. Co. v. East Texas Public Service Co., 48 F. 2d 23, 25 (C.A. 
sth, 1931); Colorado & Southern Ry. Co. v. Western Light & Power Co., 73 Colo. 107, 110, 
214 Pac. 30, 31 (1923); Washington Gas Light Co. v. District of Columbia, 161 U.S. 316 
(1896). 


*5 Gulf, Mobile & Ohio R. Co. v. Arthur Dixon Transfer Co., 343 Ill’ App. 148, 98 N.E. ad 
783 (1st Dist., 1951). 
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An analysis of Illinois contribution and indemnity law is here undertaken to 
demonstrate the need for judicial clarification of contribution and indemnity 
principles in negligence cases and for general legislative reform of contribution 
law. 

I. CONTRIBUTION IN ILLINOIS 


The few litigated cases involving contribution between tort-feasors warrant 
a belief that the no-contribution rule as to intentional] tort-feasors is in full 
force in Illinois, although one decision militates against even this view. At the 
other extreme, contribution has generally been allowed between tort-feasors 
liable without fault. However, in the negligence category, under which most 
contribution cases would be expected to arise, no direct Illinois precedents exist. 
Hence the feeling of many Illinois attorneys that there is no contribution among 
negligent tort-feasors seems to be based more on supposition and the law of 
other jurisdictions than on direct Illinois authority. 

In an early decision, Goldsborough v. Darst,'* contribution was allowed be- 
tween two persons who had fraudulently attempted to acquire property through 
a foreclosure sale. After making restitution of $4,800, one of the wrongdoers 
filed a bill in equity and recovered $2,427.15. In allowing the suit, the Appellate 
Court stated that “i]n certain cases of torts and trespasses, it is certain that 
courts will not interfere to equalize burthens, but there are so many exceptions 
to the rule that it has ceased to be a general one.”*? The case is unique in that, 
far from denying the contribution rule, it seems even to expand it so as to include 
certain types of intentional tort-feasors. Language in later cases and at least one 
direct holding** indicate, however, that the rule of Merryweather v. Nixon, 
denying contribution between intentional tort-feasors, is considered controlling 
in Ilinois.*9 

Where two persons have engaged in an enterprise resulting in tort liability 
due to the fault of neither, contribution exists between such parties. Conse- 
quently if a number of creditors innocently convert the chattels of a third person 
by attachment, the creditor who is forced to pay the entire claim is entitled to 


9 Ill. App. 205 (2d Dist., 1881). 


"" Tbid., at 211. See Stanton v. McMullen, 7 Ill. App. 326, 329 (2d Dist., 1880), for lan- 
guage to the same effect. 


* Wanack v. Michels, 215 Ill. 87 (1905). An owner of a building leased it for a dramshop 
and consequently, after being held liable in damages to a third person, he was not permitted to 
recover contribution from the tavern keeper. The court stated: ‘‘It is a general and long-estab- 
lished rule that neither contribution nor indemnity will be given to one of several tort feasors 
against the others... . And although this rule is only applied to cases of intentional and 
conscious wrongdoing . . . yet it cannot be said that, in the case at bar, the wrongdoing of the 
owner of the premises, who leases them with permission to the occupant to sell intoxicating 
liquor thereon, and with knowledge that such liquor is sold thereon, is not intentional. The 
owner, under the circumstances mentioned in the statute, must be regarded as committing 
the tortious act with guilty intent.” Ibid., at 94-9s. 


** The Darst case has been cited in only two cases, neither one an Illinois case. 
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contribution from the others in equal shares.** In so holding the Illinois Supreme 
Court stated in Farwell v. Becker: “There are cases which hold that no right of 
contribution exists between wrongdoers. Merryweather v. Nixon ... may be 
regarded as a leading case on the subject. . . . But the rule is to be understood 
according to its true sense and meaning, which is, where the tort is a known, 
meditated wrong, and not where the party is acting under the supposition of the 
entire innocence and propriety of the act, and the tort is merely one of construc- 
tion or inference of law.””” 

Between the extremes of intentional torts and absolute liability, there is 
as yet no case which either grants or denies contribution where both tort- 
feasors were merely negligent. Dicta, however, support the right of contribution 
between directors of a corporation who create an indebtedness above the 
maximum allowed by statute,” or who fail to perform their duty of exer- 
cising reasonable care in conduct of the corporate enterprise but are not charged 
with an intentional wrong. On the other hand, the obscure case of Rend ». 
Chicago W. D. Ry. Co.,74 at first glance, seems to have denied contribution be- 
tween negligent tort-feasors. A street-car owned by P collided with a horse- 
drawn wagon driven by D, thereby injuring one of the street-car passengers who 
recovered a judgment against P. P sought $7,000 damages alleged to have re- 
sulted from D’s negligence, including $4,000 special damages, the amount paid 
to the injured passenger. In overruling a demurrer to the complaint, the appeals 
court held that it stated a cause of action on the theory that an allegation of 
special damages was not necessary in an action for wilful trespass such as the 
complaint averred.*s After being instructed that if the injury resulted from the 
negligence of D, P should recover, but if the injury resulted from the negligence 
of P, it should not, the jury returned a $2,000 verdict for P. Reversing the verdict 
and judgment, the Appellate Court insisted that the jury should also have been 
instructed that “‘if it [the injury] resulted from the joint operation of the negli- 
gence of both drivers,’’ the verdict should nevertheless be for D.** In other words, 
if the jury had found that P was guilty of contributory negligence, P could not 
recover in a tort action against D. Neither could P then recover the special dam- 
ages, or indemnity, for “[iJn that case both parties would have been responsible 
for the injury, and one party, after having been compelled to respond in 

2° Farwell v. Becker, 129 Ill. 261 (1889), rev’g 25 Ill. App. 432 (1st Dist., 1887); Selz, 
Schwab & Co. v. Guthman, 62 Ill. App. 624 (1st Dist., 1896). The Selz case illustrates the 
distinction between indemnity and contribution. It was held that the innocent sheriff was 
entitled to indemnity from the creditors, and a creditor was entitled to contribution after he 
had paid the indemnity. 

* 129 Ill. 261, 269 (1889). 

* Tilinois State Bank v. Queen City Quarry Co., 203 Ill. App. 176, 177 (4th Dist., 1916). 

*3 Wallach v. Billings, 195 Ill. App. 605, 617 (1st Dist., 1915). 

46 Ill. App. 243 (1st Dist., 1880); 8 Ill. App. 517 (1st Dist., 1881). 

*s Chicago W. D. Ry. Co. v. Rend, 6 Ill. App. 243 (1st Dist., 1880). 

* Rend. v. Chicago West Division Ry. Co., 8 Ill. App. 517, 525 (1st Dist., 1881). 
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damages to the person injured, could not call upon the other party to contribute 
all or any portion of the damages so paid.’”” 

Although it might be argued that the jury had in effect granted contribution 
to P when it returned the $2,000 verdict, P had sued for full recovery of the 
amount paid the injured person, $4,000. Hence, on its facts the case has nothing 
to do with contribution, and the decision may simply stand for the proposition 
that an action for indemnity will not lie where the negligence of both parties 
concurs to cause the injury. Equally, it may be distinguished as a simple case of 
contributory negligence if it is assumed that the jury’s verdict was for damages 
to P’s street car. But, as the above quotation indicates, the Rend court asserted 
that the same rule applied to a recovery for “any portion of the damages so 
paid.” This appears to refer to the right of contribution; but it is dictum and 
without direct support in any Illinois decision.** 

No case involving contribution for mere negligence between joint tort-feasors 
has been discovered in the appellate court records of Illinois for the past half- 
century. There has been consistent reiteration of the no-contribution rule, par- 
ticularly in cases holding that it is unnecessary to join co-tort-feasors in a negli- 
gence action.’® But this would be true whether the right of contribution existed 
or not.2° These dicta, coupled with the prevalent belief among members of the 
Illinois Bar that the right of contribution does not exist among joint tort- 
feasors in Illinois,3* probably accounts for the paucity of cases on the subject. 


Il. INDEMNITY IN ILLINOIS 


As already noted, when a person is adjudged liable for injury to another with- 
out fault on his part, he is entitled to indemnity from any person whose negli- 
gence or intentional wrongdoing caused the injury. A number of situations fall 
into this pattern. Thus where a principal is held responsible for the acts or omis- 
sions of his agent he may be without personal fault, and, if so, is entitled to 


*"Tbid., at 525 (emphasis added). 


** The Rend opinions have been cited a total of three times, once in an 1898 Illinois Appel- 
late decision, but never on their indemnity-contribution aspects. 


*See Johnson v. Chicago & Pacific Elevator Co., ros Ill. 462 (1882); Consolidated Ice 
Machine Co. v. Keifer, 134 Ill. 481 (1888), aff’g 26 Ill. App. 466 (4th Dist., 1889); Vieths v. 
Skinner, 47 Ill. App. 325, 328 (4th Dist., 1893); Consolidated Fireworks Co. v. Koehl, g2 Ill. 
App. 8, 11 (2d Dist., 1900); Aldridge v. Morris, 337 Ill. App. 369, 86 N.E. 2d 143 (2d Dist., 
1949). In the Aldridge case, the court displayed a curious intermingling of the joinder rule 
with the no-contribution rule by asserting: “I]t is elementary that contribution by joint tort- 
feasors will not be enforced and that each is liable for the full damages on the ground that the 
law will not undertake to adjust the burdens of misconduct.” Aldridge v. Morris, supra, at 
375-76 and 146. 


#* See Grewenig v. American Baking Co., 293 Ill. App. 604, 610, 13 N.E. 2d 183, 185 
on Clark, Code Pleading § 59 at 374-75 (2d ed., 1947); Prosser, Torts § 109 at 1103 
1941). 


__™ The statement of this ‘‘belief” is based on an informal inquiry among a number of prac- 
icing attorneys in the Chicago area. All those contacted classified Illinois with the states not 
allowing contribution in negligence cases. 





394 THE UNIVERSITY OF CHICAGO LAW REVIEW (Vol. 19 


indemnity from the agent. This is true even though the master and servant are 
sued jointly as joint tort-feasors.* Conversely, if an agent who relied upon his 
principal’s direction as an assurance of a right to exercise dominion over certain 
property is adjudged a converter, he is entitled to indemnity from his principal. 
In these cases, if the agent did not know that his actions were wrongful, his lia- 
bility is purely technical and involves no notion of fault. 

Liability without fault also arises in situations where one is held responsible 
because of a nondelegable duty he owes to a special class of people. By statute 
or common law, a person may become liable because of the failure of an inde- 
pendent contractor to exercise the care and competence necessary for perfor- 
mance of what may be termed “dangerous” work. In these cases, he is entitled 
to indemnity from the independent contractor through whose fault he has 
become liable.*¢ 

The foregoing cases have involved situations where the indemnitee was with- 
out fault, yet held liable to a third person injured through the fault of the in- 
demnitor. In other situations where the one seeking indemnity could not claim 
complete lack of fault, he was nevertheless permitted to recover. For example, 
it has been held in a long series of cases that while a municipality is liable 
“primarily” for injuries suffered as a result of a nuisance created by the occupier 
of premises adjoining a public highway, it has a right to be indemnified “from 
the person whose duty it was to keep the premises in repair.’’37 It has been said 

3 Sherman House Hotel Co. v. Butler Street Foundry & Iron Co., 168 Ill. App. 549 (1st 
Dist., 1912). 

33 Skala v. Lehon, 343 Ill. 602, 175 N.E. 832 (1931), aff’g 258 Ill. App. 252 (1st Dist., 
1930); Barron v. Adanick, 251 Ill. App. 481 (1st Dist., 1929). Contra: Herman Berghoff 
Brewing Co. v. Przbylski, 82 Ill. App. 361 (1st Dist., 1899). 

34It has been held that if P has a writ which authorizes him to take property of another 
and directs an officer serving it to take specified goods of a third person, the officer is entitled 
to indemnity if by seizing the goods he becomes a converter. Grimes v. Taylor, 93 Ill. App. 494 
(2d Dist., 1901); Selz, Schwab & Co. v. Guthman, 62 Ill. App. 624 (1st Dist., 1895). See Far- 
well v. Becker, 129 Ill. 261, 21 N.E. 792 (1888), rev’g 25 Ill. App. 432 (1st Dist., 1887); Nelson 
v. Cook, 17 Ill. 443 (1856). If in fact the agent knows of the wrong, no indemnity will lie. 
See Nelson v. Cook, supra. Also, the officer is not entitled to indemnity when specified goods 
are not pointed out as in such cases he acts at his discretion and no principal-agency relation- 
ship arises. Ibid. 

35 In conversion, ‘‘neither good nor bad faith, neither care nor negligence, neither knowledge 
nor ignorance, are of the gist of the action.” All that is necessary is the exercise of control and 
dominion over the goods of another. Prosser, Torts § 15 at 101 n. 68 (1941). 


36 Sherman House Hotel Co. v. Butler Street Foundry & Iron Co., 168 Ill. App. 549 (1st 
Dist., 1912). In this case one performing the dangerous work was held to be an employee, but 
the court stated that the employer would be liable “‘whether the iron company was an inde- 
pendent contractor or merely an employee. . . .” Ibid., at 551. See Scammon v. City of Chi- 
cago, 25 Ill. 424 (1861); Pfau v. Williamson, 63 Ill. 16 (1872). 


37 Gridley v. City of Bloomington, 68 Ill. 47, 53 (1873). Further cases to the same effect 
are: McDaneld v. Logi, 143 Ill. 487 (1892); McDonald v. Village of Lockport, 28 Ill. App. 
157 (2d Dist., 1888); Knox, Adm’r. v. City of Sterling, 73 Ill. 214 (1874); Fahey v. Town of 
Harvard, 62 Ill. 28 (1871); Severin v. Eddy, 52 Ill. 189 (1869); Scammon v. City of Chicago, 
25 Ill. 424 (1861). 
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that the municipality is held liable simply because many times it is the only 
party financially capable of satisfying the injured person and that conse- 
quently it has a right of action over if the tort-feasor is capable of reimbursing 
the city.3* Because these strong public policy reasons exist, it might be wiser to 
treat the municipal liability cases as not within the area of the usual indemnity 
cases with which this note is concerned. The municipal liability decisions repre- 
sent, however, an extension of indemnity law to situations where the indemnitee, 
who is under a duty to inspect, is guilty of concurrent negligence as against the 
injured third person, although probably to a lesser degree than the perpetrator 
of the nuisance. 

Municipal liability decisions have been used to extend the principle of in- 
demnity from the absolute liability situation to other cases where the indemnitee 
is also guilty of negiligence to the third person. In Chicago Rys. Co. v. R. F. 
Conway Co.,3° a street car company, which by agreement with the city was re- 
quired to make repairs on its tracks, employed a contractor, D, to do this work 
giving him complete control. On a dark night, a policeman speeding by on his 
motorcycle ran into an excavation near the tracks was injured and recovered 
judgment against the street car company. The court allowed an indemnity ac- 
tion against D by the company on the theory that while the company was liable 
for not performing a nondelegable duty (to guard its excavations properly) im- 
posed by city ordinance, it had a right over against one who had assumed to 
perform that duty for it. The gist of the decision is the right of the street car 
company to rely on the contractor to perform faithfully his contractual duty.‘ 
Failure to do so raised an implied promise to make whole the person who relied, 
the indemnitee. 

Basing its decision on a different line of reasoning, however, the court stated 
that the “general rule” of no-contribution or indemnity between joint tort- 
feasors applied only in cases of intentional wrongdoing. Then, borrowing lan- 
guage used by courts in other jurisdictions, the court stated that the company 
and D “were not im pari delicto in the personal injury suit and [D] being guilty 
of the greater wrong, the plaintiff having paid the judgment is entitled to in- 
demnity.”4* These words imply that in all other cases, one “guilty of the 
greater wrong”’ would be liable to pay the full amount to his fellow tort-feasor 
where the parties were not guilty of equal wrong. This case is, of course, a blood- 
brother of absolute liability decisions involving an independent contractor who 
is negligent in performing dangerous work. In both cases the employer is re- 

#* See Bohlen, Contribution and Indemnity between Tortfeasors, 22 Cornell L.Q. 469, 479 
(1937); 4 Dillon, Municipal Corporations 3032 (sth ed., 1911). Another rationalization ad- 
vanced to explain these cases is that the municipality has a right over because the indemnitor 


has also committed a tort against the city by creating a nuisance on public property. Consult 
Hodges, Contribution and Indemnity among Tortfeasors, 26 Tex. L. Rev. 150 (1947). 


® 219 Ill. App. 220 (1st Dist., 1920). 
# See note 51 infra. 


* Chicago Rys. Co. v. R. F. Conway Co., 219 Ill. App. 220, 224 (1st Dist., 1920). 
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sponsible because the law affixes a nondelegable duty upon him. Although the 
Conway case is distinguishable because of the presence of a mild degree of con- 
curring negligence on the part of the employer who failed to perform his duty 
toward third persons, as against the contractor, the employer had a right of re- 
covery based on the contractor’s implied promise to perform the employer’s duty 
for him. Inter se employer and contractor, the former was, in a sense, without 
fault. 

Indemnity was extended to a new fact situation in Pennsylvania R. Co. ». 
Roberts & Schaefer Co.“ D had contracted to construct a dry sand hopper for 
P railroad company for use in sanding the latter’s locomotives. D had negli- 
gently secured a counterweight while installing a valve on the machine. One of 
P’s employees was hit on his head when the counterweight fell from its sus- 
pension twenty-four feet above the ground. After settling with the severely in- 
jured employee, P sued D in case for the amount so paid. In remanding the case 
and holding that the complaint stated a cause of action, the Appellate Court 
asserted that “where a person had been compelled to pay damages on account 
of the negligence of a third party, the person so paying, when he is without fault 
or negligence on his part and the injury is solely the result of the negligence of 
the third party, may recover such damages from the third party.” After an 
adverse verdict by the jury, P appealed for a second time; and the Appellate 
Court on this occasion disapproved an instruction by the trial court to the 
effect that if P and D were both negligent in causing the injury, P could not 
recover. The Appellate tribunal felt that “not being in pari delicto, the rule of 
law which prevents contribution or indemnity between joint tortfeasors does 
not apply,’ citing the Conway case as support. The court reasoned that P did 
not create ‘“‘the unsafe or dangerous condition from which the injury resulted,” 
and was liable to the employee merely because “‘it failed to furnish him [the em- 
ployee] a reasonably safe place in which to do his work.’”’“ Here again is a situa- 
tion in which the indemnitee had a right to rely upon the indemnitor’s implied 
promise to perform the indemnitee’s duty. The Schaefer case might have been 
successfully brought on the theory that the vendor (contractor) impliedly war- 
ranted the fitness of the machine.‘? But the point was not considered by the 
court and apparently was not urged before it. 

The last time the Illinois Supreme Court reviewed Illinois indemnity law 
the question was not perceptibly clarified, probably because the court had no 


# 244 Ill. App. 646 (rst Dist., 1927), 250 Ill. App. 330 (1st Dist., 1928). 


4} Pennsylvania R. Co. v. Roberts & Schaefer Co., unreported opinion: Abstract No. 
31,469, abstract reported at 244 Ill. App. 646 (1st Dist., 1927). 


“ Pennsylvania R. Co. v. Roberts & Schaefer Co., 250 Ill. App. 330, 335 (1st Dist., 1928). 
4 Ibid., at 337. 
# Thid. 


47 See 1 Williston, Sales §§ 232, 235 (rev. ed., 1948); Bohlen, Contribution and Indemnity 
between Tortfeasors, 22 Cornell L.Q. 469, 477 (1937). 
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occasion to face the situation squarely. Simply stated, the issue was whether 
public policy prevented a contractor from undertaking to indemnify a building 
owner against loss due to the latter’s negligence although a statute made it the 
owner’s personal duty to see that the work was performed carefully.“* Relying 
on cases which allowed indemnity under similar circumstances in the absence 
of express contractual provisions, the court held such a contract valid.#* In so 
holding the court declared that in an action between negligent tort-feasors, 
“the law would inquire into the delinquency of the parties, and place the ulti- 
mate liability upon him whose fault had been the primary cause of the injury.’’s* 

While the language of some of the decisions would warrant a much broader 
rule, the Illinois indemnity cases presented thus far have involved situations 
either where one tort-teasor acted without fault, or where, though guilty of some 
small concurring negligence, the indemnitee had a right to rely (because of his 
special relationship with the indemnitor) on the indemnitor’s performing the 
indemnitee’s duty." 

In light of this discussion, the significance of a recent ruling of the Lllinois 
Appellate Court in Gulf, Mobile & Ohio R. Co. v. Arthur Dixon Transfer Co. 
becomes apparent. One Wehunt, a switchman employed by P railroad, was 


# Indemnity actions based upon express contractual provisions are, of course, not within 
the scope of this ..ote. Neither are indemnity rights, or actions of like nature, which are given 
expressly by statute, i.e., contribution between corporation directors, Ill. Rev. Stat. (1949) 
c. 32, § 157.42(h), and subrogation under the workmen’s compensation statute, Ill. Rev. Stat. 
(1949) c. 48, § 166. 


# John Griffiths & Son Co. v. Nat’l Fireproofing Co., 310 Ill. 331, 141 N.E. 739 (1923). 


s° John Griffiths & Son Co. v. Nat’l Fireproofing Co., 310 Ill. 331, 337, 141 N.E. 739, 741 
(1923). The court also talks about ‘‘the justice of requiring the person whose actual negligence 
was the proximate cause of the injury” to pay indemnity to one who was merely guilty of 
“passive negligence.” Ibid., at 337 and 741. For similar language in other jurisdictions, consult 
Meriam and Thornton, Indemnity between Tort-feasors: An Evolving Doctrine of the New 
York Court of Appeals, 25 N.Y.U. L. Rev. 845 (1950). 


5* According to Bohlen: ‘‘Justifiable reliance is . . . the soundest ground upon which the 
right to indemnity can be placed.” Bohlen, Contribution and Indemnity between Tortfeasors, 
22 Cornell L.Q. 469, 478 (1937). The Illinois court in Trego v. Rubovits, 178 Ill. App. 127, 134 
(1st Dist., 1913), restated the same rule in particularized form: “In all that class of cases where 
one party owes a legal duty to the public and to third persons to keep a place or instrumentality 
reasonably safe, whenever another, by contract, agrees to perform that duty for him upon suffi- 
cient consideration, such contract by implication of law becomes one of indemnity and renders 
the party assuming such duty by contract liable for all damages that may legally be recovered 
by third persons against such party upon whom the law had in the first instance cast such 
duty... .” On the basis of Texas decisions, another writer has given a general rule to cover 
the indemnity cases: ‘‘Where there are two tortfeasors, either or both of whom are liable to an 
injured third person, but one of whom has breached a duty which he owed both to his co- 
tortfeasor and to the injured third person, then the tortfeasor who, to his co-tortfeasor, is 
blameless, should be allowed indemnity.” Hodges, Contribution and Indemnity among Tort- 
feasors, 26 Tex. L. Rev. 150, 162 (1947). The formulations of Bohlen and Hodges are similar. 
The indemnitor must owe a ‘special duty” arising by virtue of contract or tort and be free 
of fault as to his co-tortfeasor before the indemnitee can have total recovery from the in- 
demnitor. 


* 343 Ill. App. 148, 98 N.E. 2d 783 (1st Dist., 1951). 





398 THE UNIVERSITY OF CHICAGO LAW REVIEW [Vol. ro 


riding on a box car being pushed along P’s tracks by a locomotive. D trucking 
company had parked one of its vehicles next to the tracks. When the box car 
reached a point adjacent to the parked trailer, Wehunt, who was hanging on to 
a ladder attached to the box car, was crushed between the parked trailer and 
the box car. Two years later P settleds’ with Wehunt paying him $17,840 plus 
hospital and surgical expenses of $6,658.80. Previous to this, P had notified D 
that P would look to D for full reimbursement of all expenses incurred because 
of D’s alleged negligence in parking its trailer too close to the tracks. When D 
refused to admit responsibility,54 P sued on implied indemnity for $20,000. 
The Appellate Court reversed a ruling of the trial court which had sustained 
D’s motion to strike and dismiss the complaint. 


Justice Schwartz, in deciding for the plaintiff, lamented the fact that the 
vocabulary of negligence law is inadequate for our day. He dismissed the state- 
ments of some courts that the indemnitee must be without fault in order to re- 
cover with the assertion that “what is meant is that plaintiff by act of defend- 
ant was made liable . . . even though he, plaintiff, was not guilty of any active 
negligence,”’5’ but only of “passive” negligence. In order to avoid difficulty in 
applying this test to the facts, the Justice noted that “mere motion does not de- 
fine the distinction between active and passive negligence.”’s* 


53 Because of the settlement, the indemnitee must, of course, prove he did not pay the 
injured third person voluntarily. Fahey v. Town of Harvard, 22 Ill. 28 (1871). At the trial 
the reasonableness of the amount of settlement is a matter of proof and plaintiff must establish 
by evidence the amount of damages it has sustained. Pennsylvania R. Co. v. Roberts & Schae- 
fer Co., unreported opinion: Abstract No. 31,469, abstract reported at 244 Ill. App. 646 (1st 
Dist., 1927). P evidently felt that it could prove liability because it was responsible under the 
Federal Employers’ Liability Act for its failure to provide safe working conditions for its 
employees despite the seeming contributory negligence of the plaintiff employee, since, under 
the FELA, contributory negligence is not a complete defense. 35 Stat. 65 (1908), as amended, 
45 U.S.C.A. § 51 (1943). 


54 If the injured employee had sued D, contributory negligence on his part would probably 
have defeated his cause of action (see text and footnote at note 62 infra) even though he might 
still have an action against P. Consult note 53 supra. This fact was urged by counsel for D as 
a reason for the denial of indemnity, since the result might be that P could recover against 
the trucking company, although D might have had a complete defense if it had been sued 
directly by the injured employee. Brief and Argument for Appellee at 32, Gulf, Mobile & 
Ohio R. Co. v. Arthur Dixon Transfer Co. 343 Ill. App. 148, 98 N.E. 2d 783 (1st Dist., 1951). 

On facts almost identical with the Arthur Dixon case, a lower federal court has ruled that 
no indemnity action was available. Wallace v. New Orleans Public Belt R. Co. 78 F. Supp. 
724 (E.D. La., 1948), rev’d on other (jurisdictional) grounds, 173 F. 2d 145 (C.A. sth, 1949). 
There the court expressly stated: ‘‘To permit [P] to have its cross-claim would afford it the 
opportunity of transferring to [D] what may be termed the residuum of negligence, for which 
[P] alone should be held liable, if the jury should find that both [P] and [the injured employee] 
were negligent.” Ibid., at 726. 


ss Apparently P’s payments had been in return for a complete release from Wehunt, rather 


than a covenant not to sue, so that D could have been held liable, if at all, only through a suit 
by P. 


s¢ Gulf, Mobile & Ohio R. Co. v. Arthur Dixon Transfer Co., 343 Ill. App. 148, 98 N.E. 2d 
783 (1st Dist., 1951). 


s7 Tbid., at 156, 787. 5 Thid., at 158, 788. 
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The Arthur Dixon case carries the pari delicto rationalization of the prior Illi- 
nois indemnity cases to its logical conclusion. While there was no jury trial in 
the case to determine whether both parties were negligent and which was “more 
negligent,” it is obvious from the complaint that the railroad company, the in- 
demnitee, was negligent in some degree in failing to discover the parked truck 
and then moving its locomotive past it with an employee riding on the outside 
ladder. The doctrine of the Conway and Schaefer decisions was not applicable 
because here there was no relationship between indemnitor and indemnitee 
which would give the indemnitee a right to rely on the indemnitor’s performing 
the indemnitee’s duty. Justice Schwartz, however, apparently felt that the jury 
could find the railroad company less negligent than the trucking company 
and by so doing raise sufficient grounds for implied indemnity.’ 

The result of the Arthur Dixon case and the general language in other Illinois 
indemnity cases warrants the belief that as long as the parties are not in pari 
delicto the courts will award indemnity to the party guilty of the lesser wrong. 
If a general no-contribution rule with reference to negligence cases actually 
exists in Illinois, then a less negligent tort-feasor can recover indemnity (all) from 
his co-tort-feasors, but he cannot recover contribution (less). Manifestly, what- 
ever inroads the Arthur Dixon case creates in indemnity law, it must also pro- 
duce in contribution law. Another result of the case may be to obliterate any 
distinction between orthodox indemnity cases, where the indemnitee has acted 
without fault as against the indemnitor, and to merge that category with the 


negligence decisions so that indemnity can be had in all situations except where 
the co-tort-feasors have acted intentionally or were guilty of “equal” negligence. 


III. CONCLUSION 


Certain theoretical difficulties have been advanced as reasons why the no- 
contribution rule should remain in effect as to negligent tort-feasors. Judicial 
dislike of the comparative negligence doctrine has been offered as a justification 
for disallowance of contribution between negligent joint tort-feasors.™ Since the 
desire to avoid aiding a wrongdoer is so strong in Illinois that lack of contribu- 
tory negligence must be alleged as part of plaintiff’s prima facie case,” a strict 


s* The case was later dismissed by stipulation of the parties presumably because a settle- 
ment had been reached. 


6° Apparently this was quite clear to the court in the Arthur Dixon decision for it repeatedly 
used the terms indemnity and contribution interchangeably as if there was no difference be- 
tween them. For example, the court states: ‘“The trial court gave no reasons for striking the 
complaint but undoubtedly it was on the supposition that the railroad was a tort-feasor 
seeking contribution from another and therefore could not recover on its theory of implied 
indemnity. There are many exceptions to the general principle of noncontribution between 
tort-feasors recognized by the courts of this and other states and by the federal courts.” Gulf, 
Mobile & Ohio R. Co. v. Arthur Dixon Transfer Co., 343 Ill. App. 148, 152, 98 N.E. ad 783, 785 
(1st Dist., 1951). 
( * Contribution or Indemnity between Joint Tort-Feasors, 5 U. of Cin. L. Rev. 339, 342 

1931). 


% Tilinois Central R. Co. v. Oswald, 338 Ill. 270, 170 N.E. 247 (1930). 
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no-contribution rule in negligence cases follows almost as a necessary corollary 
of the same policy. In effect, however, the Illinois court in the Arthur Dixon 
case applied a modified comparative negligence test by first deciding which 
party was the “more negligent” and shifting the entire loss to him.® Such a 
total shift is warranted only where one party is largely without fault, as was 
true in the indemnity cases prior to the Arthur Dixon case. In other situations 
it may be fair, as between co-tort-feasors, for the one guilty of greater wrong 
to bear the total loss, yet it would be still fairer to apportion the loss propor- 
tionally and carry to its logical conclusion the comparative negligence test of 
the Arthur Dixon decision. 

An enlightened Illinois court could dispel the confusion produced by inter- 
mingling the terms indemnity and contribution and award indemnity only where 
one party is without fault and contribution in all other cases.* The swiftest and 
most sensible solution is, of course, for the legislature to adopt a few statutory 
innovations, such as those contained in the Uniform Contribution among 
Tortfeasors Act, as part of a general scheme of introducing comparative 


*s This position is strongly similar to the view formerly held by the Illinois courts in the 
related field of contributory negligence. There also the negligence of the tort-feasor and the 
plaintiff was once compared and ‘“‘the end result was that the plaintiff either recovered in full 
or got nothing at all. The element providing for the apportionment of the damages, according 
to the relative amounts of negligence displayed, was missing.” Turk, Comparative Negligence 
on the March, 28 Chi.-Kent Rev. 304, 308 (1950); Green, Illinois Negligence Law, 39 IIl. L. 
Rev. 36 (1944). 


64 Some jurisdictions have recently accepted this ‘‘enlightened” view. E.g., George’s Radio, 
Inc. v. Capital Transit Co., 126 F. ad 219 (App. D.C., 1942), noted in 3 Wash. & Lee L. Rev. 
307 (1942); Preferred Accident Ins. Co. v. Musante, Berman & Steinberg Co., 133 Conn. 536, 
52 A. 2d 862 (1947), noted in 22 Conn. Bar J. 171 (1948); Davis v. Broad Street Garage, 191 
Tenn. 320, 232 S.W. 2d 355 (1950), noted in 31 B.U.L. Rev. 116 (1951). 

Under a common-law contribution scheme in Illinois, the contributee would have to begin a 
new law suit, after payment of the judgment recovered by the injured third person, in order 
to recover contribution. There is no third party practice in Illinois, and one tort-feasor can- 
not implead his co-tort-feasor even if the right to contribution existed. See Gregory, Third 
Party Practice under the New Illinois Practice Act and Chicago Municipal Court Rules, 1 
Univ. Chi. L. Rev. 536 (1934). 


*s Uniform Contribution among Tortfeasors Act, 9 U.L.A. 159 (1951), adopted, as of 1951, 
in Arkansas, Hawaii, Maryland, New Mexico, Rhode Island and South Dakota. Consult Ste- 
vens, A Proposal for Contribution among Joint Tortfeasors in Ohio, 1 Western Reserve L. 
Rev. 50 (1951). 

Many states have enacted other types of contribution statutes. A particular difficulty with 
some of the statutes is that they limit the right to contribution between tort-feasors to in- 
stances where the injured plaintiff has recovered a joint judgment against the co-defendants. 
Md. Code Ann. (Flack, 1939) Art. 50, § 13; Mo. Rev. Stat. (1939) § 3658; Laws of N.Y. 
(Thompson, 1939) Civ. Prac. Act § 211-a. But some statutes state that this fact is immaterial 
and allow contribution even if the plaintiff recovered a judgment against only one of the de- 
fendants. Gen. Stat. of N.C. (1943) § 1-240; Va. Code Ann. (1930) § 5779. Since the right 
of contribution is for the benefits of defendants, this view seems more sensible since they make 
the plaintiff’s failure or refusal to procure a joint judgment unimportant. 

Wisconsin’s procedure obviates this difficulty and provides a method for introducing a com- 
plete contribution scheme. In that state the claimant may seek common-law contribution in 
the injured plaintiff’s own action by a cross-claim against his co-defendant. After trial, assum- 
ing a verdict for the plaintiff, a ‘‘contingent judgment” is rendered fixing the right of the 
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negligence into Illinois law. Among co-tort-feasors guilty of intentional wrongs 
or of equal negligence such a statute would permit equal apportionment of the 
common liability. Indemnity rules would remain in effect where the in- 
demnitee was without fault as to the indemnitor.” Within the framework of the 
Arthur Dixon case, if the evidence had indicated that there was a disproportion 
of fault among the tort-feasors, the court would have instructed the jury that 
if it found the defendants to be negligent, they should also fix their relative de- 
grees of fault; and contribution would have been granted accordingly. 


claimant to contribution when he himself has paid more than half of the judgment which 
plaintiff recovered. After the claimant has made such payment, he receives final and executable 
judgment for all that he has paid the plaintiff in excess of his own share of the obligation. 
Wait v. Pierce, 191 Wis. 202, 225, 210 N.W. 822 (1926). 

For a complete discussion of the varied contribution statutes consult: Modern Trend of the 
Law of Contribution among Joint Tortfeasors, 6 Mont. L. Rev. 34 (1945); Gregory, Legislative 
Loss Distribution in Negligence Actions (1936); Leflar, Contribution and Indemnity between 
Tortfeasors, 81 U. of Pa. L Rev. 130 (1932). 


Consult Uniform Contribution among Tortfeasors Act § 1, 9 U.L.A. 156 (1951). 
% Thid., at 163. 
* Thid., at 16r. 
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Security and Civil Liberties, A Symposium. Columbia Law Review, Vol. 51, 

No. 5, May, 1951. Pp. 547-680. $1.00. 

When national security runs head on into the preservation of civil liberties, 
a major and highly difficult legal and constitutional issue is created. It is oppor- 
tune that the May number of the Columbia Law Review should be devoted en- 
tirely to a problem which is evidently giving concern to the highest courts in 
the nation. 

The issue contains a Note presenting a thorough and penetrating analysis of 
the Internal Security Act of 1950,‘ with a temperate and judicious evaluation of 
the terms of that highly controversial attempt of Congress to grapple with the 
problem.? One gets the impression that the act, commonly called the McCarran 
law, is not as impossible a piece of legislation as popularly supposed. True, in 
accordance with usual Congressional practice, it has been loaded with a bit of 
this, and a bit of that, to incorporate the ideas of the large number of legis- 
lators who wanted to have a part in defying the Kremlin; and, although there 
are unworkable and probably unconstitutional provisions in it, the result of such 
legislative gesturing and compromising is not as bad as it might have been. 
A genuine effort has been made, by providing for hearings and the like, to safe- 
guard civil liberties. In some cases—as in the required registration of communist 
organizations and their members'—the protection of civil liberties may pos 
sibly wind up by rendering the law ineffectual. Probably not much that is sig- 
nificant has been added to the protection against “subversives.’”’ The real con- 
tribution has been that, despite a tightening up of existing restrictions, safe- 
guards for individual liberties have been provided that should prevent such 
wholesale invasion of them as was involved in the “relocation” of Japanese U.S. 
citizens after Pearl Harbor. 

A further important contribution has been made with regard to the pro 
scription of communist organizations, especially the “fronts.” A major legis- 
lative and administrative sport of late years has been the listing of fronts. Un- 
doubtedly the communist infiltration technique has permitted communists to 
get control of a number of organizations innocuous on their face and originally 
commendable in purpose. Thus, the unfortunate citizens who joined some 
worthy enterprise for the best of motives find themselves being denounced as 
open or concealed party-liners. It is unquestionably a public service to pull the 


 S. 4037, 81st Cong. 2d Sess. (Pub. L. No. 831, Sept. 23, 1950), 8 U.S.C.A. §§ 137-38, 156 


456, 457, 794, 795, 725, 729, 733, 734, 735 (Supp., 1950), 18 U.S.C.A. §§ 793, 1507 (Supp» 
1950), 22 U.S.C.A. §§ 611, 618 (Supp., 1950), 50 U.S.C.A. §§ 781-98, 811-26 (Supp., 195°): 


* The Internal Security Act of 1950, 51 Col. L. Rev. 606 (1951). 


3S. 4037, 81st Cong. 2d Sess. (Pub. L. No. 831, Sept. 23, 1950) at §§ 7(a), 7(b), 8, 9° 
U.S.C.A. § 786-87 (Supp., 1950). 
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sheep’s wool off these animals. But the practice can be abused. The Attorney 
General led off with a list of over a hundred such organizations, selected by some 
process not yet disclosed, but certainly not after giving the victims their day in 
court. Whatever the process, it was not enough to satisfy the House Committee 
on Un-American Activities and the Committee has produced a much larger 
one, out of its own cogitations and again without giving a hearing to the or- 
ganizations. Then others joined in the game, which seems to offer political pay 
dirt in the present state of public feelings. The Tenney Committee in California 
produced, characteristically, the finest and biggest list. Massachusetts, New 
York, Wisconsin, and Pennsylvania, all equipped with “Little Dies Committees,” 
also have lists, to mention only a few. The House Committee on Un-American 
Activities has prepared and released a booklet, Citations, which gathers together 
the names of all the organizations which have ever been mentioned by these com- 
mittees.4 There are 564 of them. 

Granted that the infiltrated organizations should be unmasked, it seems a 
little hard on the well meaning person who at some time has become a member 
or “sponsor” or contributor to some group devoted to an apparently worthy 
purpose, to find himself subjected to the charge of being a fellow traveller, with- 
out notice of the charge against the group, or a chance to withdraw. This is of 
peculiar interest to the academic fraternity, for professors seem to have little 
tesistance to the appeal of a do-good organization, and they are particularly 
sought after as members, sometimes perhaps because their connections with 
universities tend to give the undiscriminating public the impression of endorse- 
ment by the university itself. 

The Internal Security Act may make a contribution in preventing this in- 
justice. The Act embodies a congressional policy that the compilation of 
“subversives”’ lists shall be made only after an open and impartial hearing. And 
the Law Review Note adds the hope that in consequence “there will be a halt to 
the promulgation of unofficial lists compiled ex parte according to self- and 
often ill-defined standards of disloyalty.” 

The three signed articles high-light the effect of the anti-subversive laws in 
two particular areas—teachers and public servants. James Marshall, former 
president of the New York City Board of Education, writes of the Defense of 
Public Education from Subversion.‘ His thesis is that communism means sub- 
servience to authority, the inculcation of hate, a retreat from reason, and that 
teachers who submit to such principles become impotent to teach the uses of 
reason or to develop the freedom, self confidence and self discipline that we want 
from education in a democracy. With this thesis as a base, Marshall considers 
its bearing on academic freedom, which is freedom to discover the truth and 
debate it, and concludes that the teacher whose mind is dedicated to com- 
munism is not entitled to claim protection of the principles of such freedom. On 

‘House Committee on Un-American Activities, Citations (1948). 

‘The Internal Security Act of 1950, 51 Col. L. Rev. 606, 658 (1951). 

* Marshall, The Defense of Public Education from Subversion, 51 Col. L. Rev. 587 (1951). 
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the other hand, we must be wary lest the fear of subversion unconsciously start 
a chain reaction of suppression. Fear of non-conformity in a democracy can 
equally lead to suppression. A delicate balance is called for. 

Mr. Marshall evidently does not have the fear, all too common today, of 
letting students know fully about communism. He clearly does not feel that the 
simple idea is, by itself, dangerously infectious. He sees little harm in letting 
the admitted communist teach adult students, for they are mature enough to 
judge the doctrine for themselves, and are presumably not restricted to hearing 
one side of the argument. There is, therefore, no basis for an absolute rule call- 
ing for the dismissal of all such teachers. But this implies that the teacher’s be- 
liefs be openly admitted ; if his connections are concealed the teacher is suppress- 
ing a material fact which the student is entitled to know and weigh. On the 
other hand, immature children, in primary and secondary schools, are not ina 
position to weigh the facts and the state has the right, in self-protection, to pro- 
hibit possible indoctrination at that level. And it seems to follow in both cases— 
that is, in the disclosure of the teacher’s own beliefs at either level—that av- 
thorities are justified in inquiring into the teacher’s beliefs. 

The other field in which the effects of anti-subversive laws are considered in 
the Review is in connection with the loyalty programs in the civil service. This 
is done by an interesting contrast of the procedure in the United States and in 
England. Seth W. Richardson explains, out of his long experience as Chairman 
of the Loyalty Review Board, the workings of our legislation.” He bases his 
consideration of the civil rights involved on the sound fact that no one hasa 
right to work for the Government and that the Government does have a right 
to determine what kind of person shall work for it. There is some kind of para- 
dox about questioning the Government’s right to inquire into political beliefs 
hostile to the government itself in a system where, at least since Andrew Jack- 
son’s days, Democrats or Republicans have gone in or out of jobs according to 
their political beliefs. 

Mr. Richardson’s concern on the civil rights issue is largely the fairness of 
the procedure by which the beliefs of the individual are determined. A major 
problem here is the fact that the Boards may use the FBI reports on the em- 
ployee, but the reports are not made available to the employee himself. The 
facts of the reports are given him but not the source of the information. Mr. 
Richardson concludes that this is inevitable, that the FBI reports and the in- 
formation in them would not be available to the boards on any other basis; and 
the boards’ attempt to offset this disadvantage to the employee is by doing 
everything else they can to help him, including a complete system of appeals. 
Remembering always that there is no constitutional right to a government 
job, Mr. Richardson makes a strong case that the procedure is a fair compromise 
with employees’ civil rights. 

The contrast with English policy, as described by Eleanor Bontecou, who 
has had a wide experience as teacher, attorney and social service research work- 


7 Richardson, The Federal Employee Loyalty Program, 51 Col. L. Rev. 546 (1951). 
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er, is an illuminating study of English and American political mores.* The La- 
bour Government has felt its way in a gingerly fashion, trying to protect the 
government from such unfortunate incidents as the Fuchs case without undue 
hardship on the civil service. Instead of slashing away at the problem in our 
American way with legislation fierce enough to make headlines, the English pro- 
cedure has consisted of a series of statements by the Prime Minister. It is to be 
borne in mind not only that the civil servants in England are of a high caliber 
and tradition, but also that they are protected by several unions which, es- 
pecially under a Labour Government, must be reckoned with very genuinely. 
In their English way, there has been created a Whitley Council, with a Staff 
Side, and an Official Side, and many of the problems left to administrative dis- 
cretion with us are thrashed out by negotiation between the two Sides. As a re- 
sult of these discussions, substantial agreement of both Sides toa Memorandum 
on Procedure was reached, which determines the English practice. 

The test adopted was whether the employee is a communist or so “associated 
with the Communist Party as to raise legitimate doubts as to his reliability.” 
He is to be given notice of his charge with “all known particulars in amplifica- 
tion of the [policy] . . . save only those which might involve the disclosure of the 
sources of the evidence.””® Less information is given than in the United States, 
and in the hearings less protection is given the individual, while the sources of 
information are more rigorously guarded. Although the system has been under 
continuous fire, apparently it has been operated with characteristic British 
moderation and good sense. The presence of unions watching over the interests 
of their members, and the possibility of questioning responsible ministers in 
the House of Commons, have doubtless contributed to this result. While, on the 
face of the record, civil rights are technically less protected than with us, it 
appears from the results that the English in their own way, not fussing too 
much about logic, have achieved at least as effective a compromise as we have 
between civil rights and administrative necessity. 

The present hysteria about subversives, at least some of which certainly is 
politically induced, is in some ways the most serious problem of our day. 
Seldom has the country faced an enemy whose announced policy is one of infil- 
tration and subversion, with a candid program that foul means are not only fair 
but praiseworthy. It is encouraging to find that even in the poisoned atmosphere 
which this creates not only is concern still felt for civil liberties, but also in- 
creasing attention is given to the resolution of the conflict between protection 
of the nation and protection of the individual. The concentration of an issue of 
the Columbia Law Review on the subject is timely and helpful in a discussion 
which bids fair to last for some time. 

Larrp BELL* 


* Chairman of the Board of Trustees, University of Chicago. Member of Illinois Bar. 


*Bontecou, The English Policy as to Communists and Fascists in the Civil Service, 51 
Col. L. Rev. 564 (1951). 


*Ibid., at 571. 
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Law and Social Action. By Alexander H. Pekelis. Ithaca: Cornell University 

Press, 1950. Pp. xi, 263. $3.50. 

This collection of fourteen papers of Alexander H. Pekelis makes an effective 
memorial for one who was clearly a gifted man of law. 

The most arresting thing about the essays, although they lay considerable 
claim to attention in their own right, is that they were written by a foreign- 
trained lawyer who did not come to the United States until 1941 and who thus 
was to have only five years here prior to his death in an air crash in 1946 at the 
age of forty-four. Only two of the pieces are directly concerned with compara- 
tive law and even these are chiefly interesting for what is said about American 
law. The command of American legal idiom is so complete that it is almost unfair 
to emphasize it. The book is a tour de force in the mastery of a foreign legal 
system. 

The book has been attractively edited and the materials selected so as to il- 
lustrate well the range of Pekelis’ interests. There are a sustained essay on juris- 
prudence, two studies in comparative law, a technical but very sprightly dis- 
cussion of constitutional law, a lengthy prospectus for the organization of the 
Commission on Law and Social Action for the American Jewish Congress, a 
proposal for an extensive annual study of the Supreme Court; and there are 
two excellent briefs, a book review and a series of short informal comments. 
But despite the variety of purposes for which the various pieces were written 
the collection achieves considerable unity. 

There is first a unity of approach, whatever the legal subject matter. Pekelis 
always wrote with a contagious enthusiasm for using law in action, for doing 
something about social problems through law. He found the opportunities for 
action overwhelmingly great and he clearly felt that the doing even of little 
things, the taking of small practical steps was irresistibly important. His friends 
describe him as a man of imposing physique and great energy and the image 
comes through almost every page he writes: the image of the confident energetic 
man with a zest for welfare. And even where we would disagree with the analysis 
or wonder whether he is paying only lip service to difficulties, we cannot but 
applaud the zest. 

Coupled with the desire to do something is a first rate legal imagination. He 
outlines in detail a half dozen new approaches for extending the meaning of state 
action under the Constitution; he challenges the psychological validity of Plessy 
v. Ferguson* regardless of how equal the segregated physical facilities may be; 
he explores the possibilities of using boycott pressures as a substitute for group 
libel; he urges the use of city police ordinances and in almost the same breath 
the United Nations Charter as sources of needed power to combat discrimina- 
tion; he challenges the right of the Daily News to a radio station on the grounds 
that its editorial policy has been racially discriminatory and uses content analy- 


* 163 U.S. 537 (1896). 
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sis to support his point.? It is refreshing and moving to find so competent an 
ingenuity so securely on the side of the angels. 

There is also considerable unity of theme. As might be expected he is en- 
thusiastic about the contribution the sister social sciences can make to law. 
In fact the welfare standard against which he would explic’tly measure legal 
rules is given its content largely by the findings of the economists, psychologists, 
and sociologists. It would not be too much to say that he has substituted the 
social sciences for the natural law of another day. We are told that there are only 
legal questions, but no legal answers and reminded that law is too serious a 
business to be left to lawyers. He delights in the discovery in Anglo-American 
law of “the justiciability of philosophical, sociological, and jurisprudential 
questions.” And yet he is not simply writing the familiar exhortation to look to 
the social sciences, nor is he greatly optimistic as to their aid. But they will 
be better than nothing and something must be done now. In the brief on segre- 
gation in education in the Westminster School case he offers a fine, lucid, re- 
strained example of their use in tracing through the necessary assertion of racial 
inferiority behind any segregation. 

The opening essay, The Case for a Jurisprudence of Welfare, focuses on an- 
other of his principal interests: the role of the judge as law-maker. Here with un- 
usual candor he argues for explicit law making by the judiciary under an ex- 
plicit social welfare standard. The essay is a lively contribution to a well-worn 
theme and raises in passing some interesting queries such as whether a judge 
once fully conscious of what he is doing will do it as well, and whether the legis- 
lature, after all, has been a body more responsive to public opinion than the 
courts. The theme is picked up again in the comparative law study of adminis- 
trative agencies wherein he presents the thesis that wide administrative discre- 
tion has been more congenial to Anglo-American law than to continental. It 
reappears in the short paper advocating that an International Human Rights 
Agency be set up without waiting for the agreement ona Bill of Human Rights, 
and in the papers on the Supreme Court. 

His ultimate approach is always severely pragmatic. The courts in fact are 
unavoidably making law in many areas today; hence the only question is wheth- 
er they should not do so openly. And since they are, making law through the 
courts offers unlimited possibilities for important social reform today without 
waiting, perhaps forever, for the legislature. In the final essay in his prospectus 
for the Commission on Law and Social Action, he summarizes his case well: 

In the second place, it is important to note that we do intend to place only limited 
reliance upon legislative action. A great many public-spirited groups and individuals 
have treated legislation as if it were the only conceivable vehicle of social reform. 
The truth of the matter is that it is neither the only nor the best. Great strides toward 
general welfare have been achieved through changes in judicial or administrative 
attitudes, changes which were often due to intense educational influences. We intend 


*Content Analysis—A New Evidentiary Technique, 15 Univ. Chi. L. Rev. 910 (1948). 
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to follow and adopt the latter technique. A great many of our proposals . . . are in- 
spired by our belief that a new statute, or at least a new substantive law, is not always 
either necessary or sufficient. 

The formulation of new and sometimes controversial claims, based on propositions 
which are on the very frontier of legal thinking, is a difficult task and may require 
frontier imagination and frontier ingenuity. . .. The very formulation of the trend, 
the choice of scattered decisions, holdings, and dicta, and the selection of proper 
occasions presents a more difficult task than the drafting and endorsing of a legislative 
measure. We believe that it is also a more fruitful one. 


The jurisprudential point has thus an almost ad hoc aspect and it is not meeting 
Pekelis on his own ground to raise questions about the desirable limits of judicial 
discretion in general or to query the application of his views to fields other than 
those of race discrimination. 

An equally important concern is stated in the essay, Private Governments and 
the Federal Constitution. He is much impressed with the metaphor, plural 
sovereignties, and finds particularly in the United States innumerable aggre- 
gations of power which are like private government within government. The 
Fourteenth Amendment has made the defining of “state action” a very familiar 
question, especially in recent years as the antidiscrimination groups have taken 
the legal offensive. And his first point of course is to urge that the private gov- 
ernments be bound by the same constitutional limitations as the state itself. 
But his concern seems to go beyond the immediate constitutional question and 
it would have been of great interest to see what other use he would have made 
of the “private government” insight. It is this concern which in the Daily News 
case is behind the insistence on the special responsibilities of mass communica- 
tions, and it is the point to the highly entertaining review of Ruml’s Tomorrow's 
Business, “a book about business written by one of its most talented lovers.” 
It reappears in the comparative law study, Techniques and Ideologies, where 
having found American law less individualistic than its continental counter- 
parts, he analyzes American individualism as the collectivism in the many 
private governments or communities within the state. And finally in the last 
essay he advocates the continued existence of a distinctive Jewish community in 
America as part of our cultural pluralism. 

Once again it is easy to see the unity of his interests under his socially con- 
scious pragmatic approach. If the constitutional inhibitions can be made to run 
against private governments, the courts, not the legislatures, are the final ar- 
biters. And, as he says of United States ». Classic,3 “breath-taking constitutional 
vistas” open before us. And if the identifying of private power becomes the key 
to legal action we clearly can use our fellow economists and sociologists to help 
us draw the necessary profiles of power. 

This is then a good book, a stimulating one. If it fails altogether to satisfy, 
that is the necessary price of the approach and of the tragic cutting off of 
Pekelis’ career. He is too much the advocate at times, too fluent, too anxious to 


3 United States v. Classic, 313 U.S. 299 (1941). 
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roll up his sleeves and start. He sometimes appears to name the difficulties but 
not to wrestle with them. And so in the end we are not given much light on the 
questions that remain: the possibilities of the tyranny of judges and of experts 
and of the ultimate loss of freedom when too many affirmative steps are taken 
through government to protect freedom. 

But there can be no disagreement that the loss to law in the plane crash over 
Ireland in 1946 was a very real one indeed. 


Harry Katven, Jr.* 


The Nature and Tax Treatment of Capital Gains and Losses. By Lawrence H. 
Seltzer, with the assistance of Selma F. Goldsmith and M. Slade Kendrick. 
New York: National Bureau of Economic Research, 1951. Pp. xxii, 554. 
$7.50. 

Mr. Seltzer’s volume makes an important addition to tax literature. Its topic 
is a central one concerning which there has been much controversy since the 
First World War. The treatment of the subject is factual, objective and com- 
plete. The arrangement is good, and the style is adequately suited to the pres- 
entation of the author’s careful analysis. If a lawyer may be permitted to ex- 
press such an opinion about economic research, the scholarship of the study was 
painstaking and sound. Well over two hundred pages are devoted to appendices 
presenting tables with relevant data largely derived from tax returns and the 
varying treatment of capital gains and losses between 1917 and 1946. 

Notwithstanding the excellence of the book, it is somehow unsatisfying. Per- 
haps it should not surprise us that an able and exhaustive statement of the 
known facts with respect to capital gains and losses does little more than empha- 
size the difficulty of achieving a satisfactory solution. We are reminded of the 
dual nature of such gains and losses and their close relationship to so-called 
ordinary income and losses. But we are also given new awareness of the unde- 
sirability and unfairness of not differentiating in tax treatment between some 
kinds of capital gains and some kinds of ordinary income. We also gather a nega- 
tive bit of information—the proper tax treatment does not emerge from a care- 
ful study of the five or six variations our country has tried in dealing with the 
matter and of the systems of several foreign countries. 

Mr. Seltzer does not seek a conclusion, though he devotes his final chapter to 
competing proposals for a solution of the problem. It is unfair to judge the book 
in relation to a goal which the author did not set for himself. Yet it must have 
been as disappointing to the author as it is to us that the analysis does not point 
more compellingly in the direction of a particular equitable and desirable so- 
lution. The necessity for adequate averaging is indicated—or if not adequate, 
at least far more complete than the few existing steps in that direction. Yet the 
author tends to dismiss the averaging that seems to appeal to him most— 
Vickrey’s cumulative averaging—“as unlikely to command legislative atten- 

* Associate Professor of Law, University of Chicago Law School. 
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tion in the near future.” In spite of this allegedly practical comment, one 
wishes the author had devoted more attention to the extent of the remaining 
capital gains and losses problem if it were assumed that averaging were in 
effect. There can be little doubt that any fairly good system of averaging would 
have important advantages in addition to the direct improvement of equity. 
It could lead to marked simplification in several parts of the tax law—notably 
the capital gains field—and perhaps would even be an over-all simplification de- 
spite the complexity of the averaging system itself. It would permit changes 
that would remove some of the pressure for avoidance devices designed to trans- 
form gains into the favored category of tax treatment. But as the author indi- 
cates without fully exploring, it would still leave a serious problem of realization 
and possible deterring of transactions in which gain is recognized. This problem 
exists partly by reason of the high marginal rates that some taxpayers would 
have even after averaging, and partly by reason of lack of income tax on ap- 
preciation in value of property existing at death. Granting that any solution 
of these problems would probably not be perfect, the area affected by them 
might be substantially narrowed if averaging were in effect. For example, upon 
such an assumption, it would probably prove fair to require a very long holding 
period—say ten years—for assets given a preferential capital gains treatment. 

The interests of lawyers and economists are sufficiently different that the 
former might have put different emphasis on some parts of the subject of the 
book. Are there any meaningful statistics on the amount of controversy and 
litigation that has been caused by the differential treatment of capital gains 
and losses? How has the Code and the tax system as a whole been affected by 
this differentiation? For example, the problem of gain upon liquidation of a 
corporation is not confined to the problem of collapsible corporations. 

Mr. Seltzer’s book provides basic data necessary to an understanding of the 
capital gains problem. It is an important tool which will assist any working on 
possible solutions. It is, perhaps, ungrateful not to accept the material thus 
offered without asking for something more and different—solutions for our very 
real difficulties. 

Rosert W. WaLEs* 


Collective Bargaining. By Neil W. Chamberlain. New York: McGraw-Hill, 

1951. Pp. vii, 534. $6.00. 

This work is primarily a textbook for courses in collective bargaining, or for 
supplementary use in broader courses in labor. It will also be useful to business 
men, union leaders, lawyers, and others interested in collective bargaining. 
Its chief value lies in its thorough and systematic coverage of collective bar- 
gaining practices, enlivened by the frequent use of quotations from such sources 
as court decisions, union publications, and the minutes of collective bargaining 
conferences. 

When Professor Chamberlain moves from the descriptive to the theoretical 

* Member of the Illinois Bar. 
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level, he is less successful. In Chapters 6 and 7, entitled “The Nature of the 
Bargaining Process” and ‘“The Nature of the Collective Agreement,” respec- 
tively, he outlines three theories of collective bargaining: the marketing theory, 
the governmental theory, and the managerial theory, which he favors. To each 
is attached a corresponding view of the collective agreement, the agreement as 
acontract, as industrial jurisprudence, and as administrative standards. Cham- 
berlain’s stress is on the logical development of the theories, and the results of 
applying them. Thus he states: “The distinctions which have been made. . . 
are not simply abstract issues or of academic interest alone. They lead to differ- 
ences of practice which may be vitally significant in determining the degree of 
success or failure of the bargaining relationship” (p. 157). This emphasis might 
well have been reversed, for it is the practice in a given bargaining relationship 
which determines which theory will fit it best, and the practice is in turn in- 
fluenced as much by objective factors as by the theories of the participants. 

The lack of attention to the external determinants of the nature of particular 
bargaining relationships is especially apparent in Chamberlain’s discussion of 
union-management cooperation for productive efficiency. He is strongly in favor 
of such cooperation, and optimistic about its expansion, even, it seems, to very 
large firms. But, to date, cooperation has been confined to small firms in eco- 
nomic difficulties, and there is every reason to expect this to continue. To talk 
of the possibility of union-management cooperation in Westinghouse or U. S. 
Rubber is to ignore the fact that such firms are never likely to meet a competi- 
tive threat to their survival, or to the survival of the jobs of their workers. 
Without this threat, unions are likely to act as watchdogs over management 
rather than as partners with it. Nor is this necessarily undesirable, for in giant 
firms, management can achieve a high degree of productive efficiency without 
union assistance, but the individual worker may face pressing human problems. 
The union which competes with management for worker loyalty may be better 
able to solve these problems than the union which is primarily concerned with 
increasing output. 

When he turns to the economic aspects of collective bargaining, Chamberlain 
indulges in the favorite indoor sport of labor economists—disparagement of the 
marginal productivity theory. His opposition to the orthodox theory of wages 
seems to be based largely on misunderstanding. For example, he gives as one of 
the fundamental assumptions of marginal productivity theory that “we are 
dealing with an economy composed of relatively small-scale business” (p. 336), 
thus ruling the theory out of court at the outset. It is true that only under per- 
fect competition will the determination of wages according to marginal produc- 
tivity principles produce the optimum allocation of resources. Yet, the descrip- 
tive as opposed to the normative application of marginal productivity principles 
to the monopoly case is so well known that it is hard to imagine how Chamber- 
lain could have overlooked it. Some other assumptions of the theory—especially 
profit maximization—run into difficulty in the monopoly case, but this lies at 
a more sophisticated level of criticism. 
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Chamberlain also argues that “the collective method of wage determination 
would appear to invalidate the conclusions of a marginal productivity theory 
which rests on the assumption of a small-scale owner-operator entering into 
personal contractual relationship with individual workers” (p. 349). The error 
here lies in viewing the marginal productivity theory solely as a theory of wage 
determination. Actually, as it applies to collective bargaining, it attempts to 
predict the consequences of determining wages by other means. 

Much of the discussion of wage theory in connection with collective bargaining 
is beside the point. Before any theory can be applied, it must first be determined 
whether collective bargaining has actually altered wages. As Chamberlain notes 
in passing (p. 373), research to date on this question has been inconclusive. 

Chamberlain regards collective bargaining and the competitive price system 
as incompatible systems. In this he agrees with his colleague C. E. Lindblom, 
except that he welcomes the triumph of collective bargaining, while Lindblom 
deplores it. In the opinion of this reviewer, collective bargining has had little 
economic impact; its main impact has been on human relations. It has thus 
been possible for us to achieve widespread collective bargaining without sub- 
stantial alteration in the nature of competition. 

. ALBERT REEs* 


Crime in America. By Estes Kefauver. New York: Doubleday, 1951. Pp. 

XVi, 333. $3.50. 

Crime in America is a book deserving of thoughtful consideration by all citi- 
zens. Based on thousands of pages of testimony taken in various parts of the 
country, this book reveals a strikingly uniform pattern in our political life 
everywhere. In New York City, the senate committee concluded that the no- 
torious gangster, Frank Costello, “has exercised a major influence upon the 
New York County Democratic organization” (p. 305), and has had close rela- 
tionships with some Republican leaders as well. Costello, once convicted for 
carrying a pistol, but better known for his leadership among New York City’s 
principal underworld characters, has been responsible for placing men on the 
bench and was sufficiently influential during Mayor William O’Dwyer’s ad- 
ministration to have his close friends appointed to high public office. In Cali- 
fornia, Arthur Samish, the lobbyist for the brewing industry who has had 
“links with the underworld” (p. 254), boasted that he is “the governor of the 
legislature” and “to hell with the governor of the state” (p. 238). 

In Chicago, the senate committee accumulated a mass of evidence that con- 
clusively proved the interests and connections of the Capone gang with poli- 
ticians of both major parties. Miami Beach was found to be a focal point for a 
vicious pattern of criminal and political corruption. During the 1948 campaign 
for governor in Florida, the head of several dog tracks who “has had a long ca- 
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reer of close association with Chicago racketeers of the Capone gang” (p. 106), 
contributed $100,000 to help elect the chief executive of the state. In Missouri 
Charles Binaggio, slain in his Kansas City political headquarters in 1950, was 
described as the “‘outstanding example of political boss and undisguised gang- 
ster in the United States” (p. 148). Binaggio’s influence extended to every level 
of government, and a former Attorney General of the state admitted that this 
underworld leader held the balance of power politically in the entire state. To 
cite conditions in other places mentioned in Senator Kefauver’s book would 
merely be repetitious. Virtually everywhere the pattern is the same. 

For those who have advocated the legalization of gambling as a panacea to 
cure these ills, the chapter devoted to Nevada is particularly enlightening. 
Nevada is the only state in which gambling generally is licensed and permitted to 
operate under the sanction of law. Its gambling centers, however, “have be- 
come headquarters for some of the Nation’s worst mobsters” (p. 230). William 
J. Moore, a member of the Nevada State Tax Commissions which supervise 
gambling licenses, is himself engaged in a highly profitable gambling casino 
enterprise, and he receives the necessary wire service for his bookmaking opera- 
tions at a rate which “gives him a considerable financial advantage over his 
competitors” (p. 232). The Lieutenant Governor of Nevada also receives sub- 
stantial income from his interest in gambling enterprises. Based on its study of 
conditions there, the Senate Committee concluded that where gambling re- 
ceives a cloak of respectability through legalization there is no weapon which can 
be used to keep the gamblers and their money out of politics, and that “as a 
case history of legalized gambling, Nevada speaks eloquently in the negative” 
(p. 229). The evidence is clear that the underworld is a source of tremendous 
political power in America. It has been clearly established that many governors, 
mayors, judges, and office holders at almost every level of government have 
been deeply indebted to the racketeering element for their political advance- 
ment. This fact should be cause for serious concern on the part of all decent 
citizens. 

The Kefauver Senate Committee performed an outstanding public service 
in its investigation of organized crime in the United States. James Bryce recog- 
nized many years ago that the fear of public exposure exercises a most whole- 
some influence in our form of government. The revelations of the Kefauver com- 
mittee should result in improved standards of official conduct for some time. 
However, only constant vigilance at the level of local government will result in 
permanent improvement. Senator Kefauver’s book is well written. It will cap- 
ture the interest of all readers. It is also valuable for students of government as 
well as honest officials who are interested in becoming informed concerning the 
top ranking members of the underworld. 


Vircit W. PETERSON* 
* Operating Director, Chicago Crime Commission. 
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